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			Preface

			The year 2020 was dominated by Covid-19, which of course is also a main topic in this year’s Yearbook. One of the first measures taken by the German legislators was to suspend the obligation to apply for commencement of insolvency proceedings. But all other countries also responded to the outbreak of the pandemic by modifying existing arrangements or creating new instruments. In our article, using the examples of Germany, France, Italy, Poland, and the Netherlands, we present the special arrangements that have been undertaken to rescue companies. For instance, France and Poland also suspended the obligation to apply for commencement of insolvency proceedings, but the Netherlands did not, since no such obligation exists under Dutch law. Several European countries, including Germany, also used pandemic legislation as an opportunity to introduce preventive restructuring frameworks ahead of schedule. France even went a step further by enacting a broad stimulus package, the recovery plan France Relance, which is designed not only to battle the consequences of the pandemic in the short term but also to put the French economy back on track in the long term.

			The tourism industry has been and continues to be among those hardest hit by the pandemic. Lockdowns, travel restrictions, and border closures largely brought tourism to a standstill in the spring and summer of 2020, and after the second wave of infections began to emerge in late summer 2020, even Germans – who are otherwise so keen to travel – showed little interest in making bookings for the autumn/winter season 2020. Tour operators, hotels, and airlines posted a nearly total loss of revenue in 2020. In the article on this topic, we analyse the situation and highlight initial potential solutions. 

			We also pay a visit, at least conceptually, to Singapore. Another article examines the main lines of the country’s insolvency and restructuring law, as well as the adjustments that were made in 2020 to combat the consequences of the pandemic. 

			As mentioned above, Germany has already implemented the requirements of the EU Directive of 20 June 2019 on restructuring and insolvency and introduced the preventive restructuring framework on 1 January 2021. We look at this new instrument in our article.

			In the service section, you will find a continuation of the German-English Glossary (terms used in insolvency law), as well as the latest insolvency statistics. As usual, the Insolvency Yearbook also contains the text of current insolvency laws.

			Achern, March 2021

			Dr Annerose Tashiro

			Attorney-at-Law in Germany

			Registered European Lawyer (London)
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			Part One

		

	
		
			Singapore’s New Insolvency Statute

			By Debby Lim, Director, BlackOak LLC

			Singapore’s long-anticipated Insolvency, Restructuring and Dissolution Act 2018 (“IRDA”) was passed by the Singapore Parliament on 1 October 2018 and came into effect on 30 July 20201. The purpose of the IRDA is threefold. First, it synthesises the written laws on personal and corporate insolvency and debt restructuring into a wholistic piece of legislation. This consolidation leads to a more coherent approach since the principles underpinning the personal and corporate insolvency regimes are closely related. Second, the IRDA enhances existing insolvency and restructuring laws to further strengthen Singapore’s debt restructuring regime. Third, the IRDA also establishes a regulatory regime for insolvency practitioners. This sets a common and consistent standard of professional regulation and introduces a system of accountability.

			The IRDA, together with 48 supporting pieces of subsidiary legislation, builds on the foundation laid by the ground-breaking 2017 reforms to Singapore’s restructuring and insolvency regime. Adopting best practices from around the world, some of IRDA’s noteworthy features include restrictions on ipso facto clauses, out-of-court judicial management and a new wrongful trading provision. 

			This article recapitulates the game-changing 2017 amendments, examines some of the key changes encapsulated in the IRDA as well as introduces the upcoming simplified insolvency programme. By communicating the reforms adopted by Singapore to the wider international restructuring community, this article also seeks to encourage a cross-pollination of ideas across jurisdictions. 

			
				
					The 2017 Amendments

				

			

			The early archetype of insolvency law in Singapore followed the traditional common law pro-creditor bias. With the 2017 Amendments, there has been a gradual trajectory towards creating a climate more conducive to corporate rescue.

			To recapitulate, the 2017 Amendments to the Companies Act, which came into force on 23 May 2017, introduced significant new rescue tools and enhanced the existing corporate restructuring mechanisms of judicial management and schemes of arrangement. The 2017 Amendments incorporated several features of Chapter 11 of the U.S. Bankruptcy Code, including super-priority rescue financing, cram-down powers, and fast-tracked pre-negotiated restructuring plans. Essentially, these Chapter 11 elements were grafted onto the existing English-inspired scheme of arrangement provisions2. 

			
				
					Concept of a  “Group Moratorium”

				

			

			One standout feature is that the debtor may also apply to have the moratorium extended to its related entities3 including those that are foreign incorporated. It may do so if it can demonstrate that: 

			
				
					
					
				
				
					
							
							—

						
							
							the related entity plays a necessary and integral role in the compromise or arrangement; 

						
					

					
							
							—

						
							
							the compromise or arrangement will be frustrated if the moratorium is not extended to the related entity; and 

						
					

					
							
							—

						
							
							the creditors of the related entity will not be unfairly prejudiced by the extension of the moratorium to the related entity. 

						
					

				
			

			This concept of a “group moratorium” is a bold innovation that goes beyond Chapter 11 as a Chapter 11 stay only protects the debtor and does not extend injunctive coverage to non-debtor third parties4. The “group moratorium” is useful where the related entities are guarantors of the company’s debt that is being restructured. 

			The 2017 Amendments also increased the access that foreign companies have to Singapore’s insolvency procedures. A foreign incorporated entity may apply to the Singapore Court for a scheme of arrangement, judicial management or winding up if it is able to establish nexus to Singapore. Prior to the 2017 amendments, only Singapore incorporated companies could apply for judicial management5. 

			Importantly, the UNCITRAL Model Law on Cross Border Insolvency was adopted, thereby improving the Singapore Court’s ability to participate in and facilitate cross border insolvency processes. This allows foreign representatives to apply to the Singapore Court for recognition of foreign insolvency proceedings and to seek assistance and cooperation with the foreign insolvency proceedings. For inbound recognition, there is no requirement for the foreign jurisdiction to have adopted the Model Law. 

			
				
					Out-of-Court Judicial ­Management

				

			

			Pursuant to Section 94 of the IRDA, a company may place itself into judicial management without a court order as long as the creditors agree to it. Basically, the company must first obtain a creditors’ resolution for the company to be placed under judicial management.

			This minimises the formality, delay and expense in applying to court for a judicial management order. The expedited procedure will allow the distressed company to channel its resources to its rehabilitative efforts. Importantly, the out-of-court judicial management mechanism reduces stigma associated with judicial management as there is no need to resort to a formal judicial process via the Court. 

			However, once the company is placed into judicial management, the judicial management process will then continue in the same manner and under the supervision of the Court, even if it was initiated via the out-of-court method. This ensures that the rights of the creditors are safeguarded. 

			A holder of a floating charge over the whole (or substantially the whole) of the debtor’s assets may block an out-of-court judicial management application as its consent is required for the appointment of the interim judicial manager. Whereas in an application to Court for judicial management, the floating charge holder’s ability to veto the judicial management application is not absolute and the Court will take into consideration the interests of the unsecured creditors. 

			
				
					Changes in relation to Schemes of Arrangement

				

			

			Section 64 of the IRDA re-enacted Section 211B of the Companies Act, save that it provides that neither an order of Court to restrain proceedings against a company in a scheme of arrangement or the automatic moratorium will affect the commencement or continuation of any proceedings that may be prescribed by regulations.

			In recognition of Singapore’s importance as a major global maritime hub6, it is prescribed that the filing of an in rem writ against a vessel is not itself impeded by the moratoria. This is in order to preserve the claims against the vessels, because time stops running once the claim has been filed. However, a party will still need to obtain leave of Court to be able to continue with such proceedings.

			The 2017 Amendments introduced cross-class cram downs whereby the Court had the power to sanction a proposed Scheme of Arrangement, even if there were dissenting classes of creditors, where the Scheme did not discriminate unfairly between two or more classes of creditors and was fair and equitable to the dissenting classes and subject to the absolute priority rule. The cross-class cram down provision has not been utilised to-date. 

			The absolute priority rule requires that to cram down unsecured creditors existing shareholders may not retain any of their shares in the company unless all unsecured creditors are paid in full. There are practical difficulties with the absolute priority rule as Singapore lacked a statutory mechanism to compulsorily divest shareholders of their shares in the company. It is unlikely for shareholders to voluntarily divest of their shares. 

			Therefore, in the new Section 70 of the IRDA, the relevant section has been clarified to state that shareholders do not need to divest their shares before a cram down can be made.

			
				
					Restriction on Ipso Facto Clauses

				

			

			Ipso facto clauses in contracts permit the termination or modification of the contract upon the occurrence of a specified trigger event, such as the insolvency or the restructuring of the company. If such clauses exist in key contracts entered into by the distressed company, it would be difficult to restructure the company as the contracts which the company relies on for business could be unilaterally terminated by the counterparties. This potentially renders the company’s restructuring efforts nugatory. 

			The language in Section 440 takes reference from Section 34 of the Canadian Companies’ Creditors Arrangement Act. Section 440 of the IRDA restricts a party from:

			
				
					
					
				
				
					
							
							—

						
							
							terminating, amending, or claiming an accelerated payment or forfeiture of a term under any agreement; or

						
					

					
							
							—

						
							
							terminating or modifying any right or obligation under any agreement (including a security agreement),

						
					

				
			

			with a company by reason only that the company has commenced proceedings for judicial management or a scheme of arrangement or that the company is insolvent. The restriction applies to contracts entered into on or after 30 July 2020. 

			It should also be noted that these ipso facto restrictions do not apply to certain contracts, such as the commercial charter of a ship, and certain prescribed eligible financial contracts7. 

			As a result of the restriction on ipso facto clauses, distressed companies are afforded some protection. This facilitates restructuring where a distressed company’s business relies on critical contracts that contain ipso facto clauses and will likely lead to more successful restructuring efforts. 

			Further, it appears that a foreign debtor can avail itself of these restrictions so long as the foreign debtor can establish a substantial connection to Singapore enabling it to apply for a scheme of arrangement or for judicial management. It should also be noted that the restriction is not expressly confined to contracts governed by Singapore law. 

			It should be noted that the Section 440 restriction does not prevent ipso facto clauses which are exercised by reason of other grounds such as for non-payment of monies due. This incentivises the debtor to apply for insolvency protection via a scheme of arrangement or judicial management earlier so as to avail itself of the safety net of Section 440, prior to defaults occurring under its contracts. 

			In terms of addressing cross-defaults, it may also be important for the company’s related entities to apply for a related-party moratorium to also avail themselves of protection under Section 440. This is crucial when the related entities are guarantors of the company’s debts. 

			
				
					Changes in relation to Winding Up Proceedings

				

			

			Previously, under Section 279 of the Companies Act, the Court only has the power to stay winding up proceedings. As such, the Court could grant a permanent stay (effectively terminating the winding up) or a stay for a limited period of time. However, the Court did not have the power to unwind a winding up order8. 

			Under Section 186 of the IRDA, the Court is expressly empowered to stay or terminate the winding up of a company as well as to direct, upon such termination, the resumption of management and control of the company by its officers. This allows for the smoother resumption of management and business after the termination of winding up. 

			Companies now have the option of applying for a termination of winding up, rather than just a stay where such companies subsequently are able continue as a going concern and winding up is no longer appropriate. This promotes corporate rescue of potentially viable companies which have temporarily become insolvent or where a white knight may wish to acquire the shares of the distressed company and revive the same. 

			Section 209 and 210 of the IRDA provide for a summary procedure for the dissolution of a company. This applies where there is reasonable cause to believe that the company’s assets are insufficient to cover the winding-up expenses, and that the affairs of the company do not require further investigation. 

			
				
					Wrongful Trading Provision

				

			

			Previously, criminal liability is a prerequisite to civil liability for insolvent trading (ie. criminal conviction must first be obtained). Section 239 of the IRDA introduces a new concept of wrongful trading (adopted from English law).

			Wrongful trading is defined as “the incurrence of debt or liabilities without reasonable prospect of meeting them in full when the company is insolvent or becomes insolvent as a result of such debt”. With this new wrongful provision introduced by way of the IRDA, criminal liability no longer a prerequisite before civil liability can be imposed. 

			Even though section is called wrongful trading, liability is based not on trading per se, but on the company incurring a debt when it is insolvent or the incurring of the debt causes the debtor company to be insolvent, without reasonable prospect of meeting them in full.

			The test of wrongful trading does not depend on state of mind of the person(s) making the decision to incur the debt. 

			The implications are that the IRDA makes it easier for liability to be established as the civil standard of proof is lower than that for criminal liabilities. As such, directors of distressed companies intending to enter into contracts will have to exercise greater caution. That said, the courts may relieve the person from personal liability if the courts are satisfied that the person acted honestly, having regard to all the circumstances of the case, and ought fairly to be relieved from personal liability.

			Also, section 239(10) of the IRDA provides that a company or any person party to, or interested in becoming a party to, the carrying on of business with a company, may apply to the courts for a declaration that a particular course of conduct, transaction or series of transactions would not constitute wrongful trading.

			
				
					Third Party Funding

				

			

			Distressed companies often do not usually have sufficient funds to pursue claims. Third-party funding will enable a distressed company to pursue such claims and provide a potential avenue of recovery for its creditors. Prior to the IRDA, courts had permitted litigation funding in Singapore in the context of insolvency under the appropriate circumstances. However, a liquidator was only able to assign the proceeds of the company’s claims to third parties but not the right to pursue actions that are personal to the judicial manager or liquidator.

			Under the IRDA, both judicial managers and liquidators are statutorily empowered to seek third-party funding for certain of causes of action, including those which are personal to them. However, authorisation by the Court or the committee of inspection is required. These are in respect of claims in relation to transactions at undervalue, unfair preference transactions, extortionate credit transactions, fraudulent trading, wrongful trading, and assessment of damages against delinquent officers of the company.

			
				
					Simplified Insolvency Programme

				

			

			In light of the pandemic, many countries around the world are currently implementing, or are planning to implement, special insolvency rules for micro and small businesses9. Singapore is not an exception. A bill will be introduced by the Singapore Parliament in October to establish a Simplified Insolvency Programme (“SIP”) to help micro and small companies restructure their debts or wind up their business in a faster, simpler and cost efficient manner10.

			This comes in the aftermath of the pandemic which has hit many industries hard, leaving behind the detritus of a severe economic fallout. The solutions offered by the IRDA may not be suitable for distressed micro and small businesses, particularly those that have depleted their resources due to the pandemic.

			The proposed SIP cuts through the complexity by enabling eligible micro and small companies to restructure their debts or wind up operations through two temporary and new processes adapted and modified from the existing framework in IRDA. The SIP will enable eligible businesses to quickly restructure. Where rehabilitation is not possible, eligible businesses will be able to wind up faster and more efficiently.

			The eligibility criteria for companies to qualify for the SIP will include limits on the aggregate total liabilities of the company, the number of creditors and employees, and the amount and value of realisable assets in winding up.

			The SIP will be available for a period of 6 months from the commencement of the proposed legislation. This application period may be extended for a period determined by the Minister. The programme will be administered by the Official Receiver, who may assign private insolvency practitioners to administer the cases accordingly. 

			
				
					Conclusion

				

			

			The commencement of the IRDA is opportune in this economic crisis, as it will help troubled business pick up the financial pieces. The enhancements to the restructuring regime in Singapore have made Singapore an attractive Asian option to London and New York. As Singapore continues its trajectory of becoming an international debt restructuring centre11, the IRDA also potentially create new opportunities for insolvency professionals, distressed debt funds and financial institutions. 

			The reforms encapsulated in the IRDA and SIP will enable Singapore to emerge from the pandemic with a stronger, more resilient and more competitive economy. Coupled with the Singapore government’s fiscal measures, these reforms will kick-start confidence and business activity as the Singapore economy transitions to the recovery phase.

			It is also expected that the IRDA will improve Singapore’s ranking for Resolving Insolvency, based on the findings of Word Bank’s annual “Doing Business” report12. This study measures the efficiency of insolvency frameworks around the world. The indicators include the recovery rate and whether each economy has adopted internationally recognised good practices in the area of insolvency.
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			Coronavirus pandemic: Special arrangements in Germany, France, Italy, Poland and the Netherlands

			The shutdown of public life – in some cases involving multiple weeks-long lockdowns – has caused the economy to founder not only in many European countries but also worldwide. All countries immediately responded to the situation with emergency measures, and virtually overnight, they modified existing arrangements (for a limited period of time) or created new instruments in order to provide support to companies large and small. In this article, we will present examples of special arrangements that were enacted in Germany, France, Italy, Poland and the Netherlands to deal with the pandemic. 

			One of the first measures taken by the German legislators was to suspend the obligation to apply for commencement of insolvency proceedings. In addition, taxes were allowed to be deferred interest-free, and the VAT rate was lowered. Then financial support was provided to struggling companies e.g. by expanding the existing loan programmes of the Kreditanstalt für Wiederaufbau (KfW) and creating new ones, such as the KfW Instant Loan.

			France and Poland also suspended the obligation to apply for commencement of insolvency proceedings. By contrast, there is no obligation under Dutch insolvency law to apply for commencement of insolvency proceedings. Similarly, the Netherlands did not provide for short-time working prior to the coronavirus crisis. The Temporary Emergency Bridging Measure to Preserve Employment (Tijdelijke Noodmaatregel Overbrugging voor Werkgelegenheid, NOW) introduced an arrangement, new to the Netherlands, that is comparable to the German instrument of short-time working. Although Poland also does not provide for short-time working comparable to German law, employers a shortening of working time is possible here as a result of the “anti-crisis shield” passed by the Polish government. Both Poland and the Netherlands have also used pandemic-related measures as an opportunity to introduce a preventive restructuring framework, as has Germany.

			France has gone a step farther and enacted a broad stimulus package, the recovery plan France Relance, which is designed not only to battle the consequences of the pandemic in the short term but also to put the French economy back on track in the long term, as well as to continue with ecological transformation. For instance, the stimulus package includes incentives for purchasing more environmentally friendly vehicles and subsidies for renovating buildings to make them more energy efficient.

			In terms of short-term measures, France did not enact any sweeping arrangements to stimulate consumption, like lowering the VAT rate as happened in Germany. The strategy of the French government is to pursue supply-oriented policies by providing companies with tax relief. That said, compared with Germany, France has a very generous short-time working scheme, and extensive use was made of it. 

			Because of the pandemic, Italy has postponed its scheduled reform of insolvency law. The planned introduction of an early-warning system would have acted like a fire accelerant among companies crippled by the pandemic. Instead, Italy enacted a variety of aid measures, such as the impressively named Superbonus 110%, which is designed to promote investments.

			Keeping up with the legislative activities in this area is as challenging as managing a severe crisis of a company. Any such endeavour however needs a cut-off date. This editorial one for this Yearbook was 31 December 2020.

		

	
		
			1. Germany

			By Dr Jürgen Erbe, MBA, Attorney-at-Law in Germany and Certified Specialist in Insolvency Law 

			a.  Arrangements in insolvency law1

			
				
					COVInsAG

				

			

			The German Act to Temporarily Suspend the Obligation to Apply for Commencement of Insolvency Proceedings and to Limit Directors’ Liability in the Case of Insolvency Caused by the Covid-19 Pandemic (COVID-19-Insolvenzaussetzungsgesetz, COVInsAG)2 modified several arrangements in insolvency law. The Act principally addressed the obligation of the debtor to apply for commencement of insolvency proceedings (section 1 COVInsAG), the right of creditors to file an application for commencement of insolvency proceedings (section 3 COVInsAG) and the consequences of suspension (section 2 COVInsAG). Sections 4 to 7 were added to the COVInsAG by the Act on the Advancement of Restructuring and Insolvency Law (Sanierungs- und Insolvenzfortentwicklungsgesetz, SanInsFoG). The additions took effect on 1 January 2021.

			
				
					Suspension of the obligation to apply for commencement of insolvency proceedings

				

			

			Section 1 COVInsAG suspends the obligation to file an application for commencement of insolvency proceedings (section 15a of the German Insolvency Code [Insolvenzordnung, InsO] / section 42 (2) of the German Civil Code [Bürgerliches Gesetzbuch, BGB]), provided that insolvency is attributable to circumstances caused by the Covid-19 pandemic and there are specific prospects of remedying the grounds for the application for commencement of insolvency proceedings. If the debtor was not illiquid on 31 December 2019, it is assumed that material insolvency is a consequence of the Covid-19 pandemic and that there are prospects of remedying existing illiquidity. The suspension applies to the same extent for overindebtedness as grounds for filing an application. The newly added section 1 (3) COVInsAG also suspends the obligation to file an application for commencement of proceedings in accordance with section 1 (1) COVInsAG in cases where an application for “coronavirus financial assistance” was made between 1 November 2020 and 31 December 2020. This suspension is unavailable only if the applicant obviously has no prospect of receiving such assistance, or where receipt of such assistance would not remedy material insolvency. 

			
				
					Application right of creditors modified

				

			

			Because creditors could potentially circumvent the suspension of the obligation to apply for commencement of insolvency proceedings by filing their own applications, the legislators adopted an arrangement to address this in section 3 COVInsAG, which changes the conditions for creditor applications: Applications by creditors for commencement of insolvency proceedings that are filed between 28 March 2020 and 28 June 2020 are to be valid only if material insolvency existed on 1 March 2020. 

			
				
					Consequences of suspension

				

			

			Section 2 COVInsAG sets out the consequences of suspension. As a rule, managers are liable for payments made after the occurrence of material insolvency unless they did so in exercise of the care of a prudent businessperson. This liability standard applies irrespective of suspension of the obligation to file an application. However, payments that are made in the ordinary course of business, in particular those payments which serve to maintain or resume business operations or to implement a recovery concept, are deemed to have been made with the due care of a prudent manager (section 2 (1) No. 1 COVInsAG). At the same time, the requirements have been increased with respect to avoidance (section 2 (1) Nos. 2 and 4 COVInsAG) and the liability of lenders (section 2 (1) No. 3 COVInsAG) if insolvency proceedings are subsequently commenced. 

			
				
					Amendments introduced by the SanInsFoG

				

			

			The new sections 4 to 7 COVInsAG include further provisions with the following content: Section 4 COVInsAG shortens the forecast period for the overindebtedness test from twelve to four months if the debtor’s overindebtedness is attributable to the Covid-19 pandemic. The situations in which this is presumed to be the case are set out in points 1 to 3 of this provision.

			The SanInsFOG tightens up the conditions for access to self-administration proceedings. However, section 5 COVInsAG provides that sections 270 to 285 InsO (old version) are applicable if the need to enter self-administration proceedings is caused by the pandemic. The conditions under which this is deemed to be the case are set out in section 5 (2) and (3) COVInsAG. If the court learns that the grounds for insolvency are not attributable to the pandemic, it can subsequently terminate the proceedings and appoint a preliminary insolvency administrator.

			Section 6 COVInsAG contains a similar rule, according to which even a debtor’s illiquidity does not prevent a court from ordering the protective shield procedure if the debtor satisfies the requirements set out in numbers 1 to 3 of that section. This is remarkable, because in the previous version of section 270b InsO, access to the protective shield procedure was categorically ruled out in case of illiquidity. 

			The newly inserted section 7 COVInsAG deals with handling of financial assistance and incorporation of that assistance into restructuring or insolvency plans. 
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			b. Measures in employment and social-security law

			By Alexander von Saenger, Attorney-at-Law in Germany and Certified Specialist in Employment Law  

			
				
					KugV

				

			

			To begin with, the German Act on the Temporary, Crisis-Related Improvement of the Arrangement for Short-Time Working Allowances (Gesetz zur befristeten krisenbedingten Verbesserung der Regelungen für das Kurzarbeitergeld) and the regulations based on it (German Regulation on Short-Time Working Allowances [Kurzarbeitergeldverordnung, KugV]) relaxed the requirements for accessing allowances for short-time working. The relief has been in effect since 1 March 2020. For companies which introduce short-time working by 31 March 2021, it is scheduled to end on 31 December 2021. 

			
				
					Agency workers

				

			

			An important lever is the full reimbursement of social security contributions for lost work hours. This has now been complemented by the expansion of the arrangements on short-time working allowances to include agency workers. 

			
				
					Increase in short-time working allowances

				

			

			As part of the Social Protection Package II (Sozialschutz-Paket II), the legislators enacted a progressive increase in short-time working allowances. The increased rates initially apply until 31 December 2021 if the entitlement to short-time working allowance arose by 21 March 2021. In order to qualify for payment of increased short-time working allowances, there must have been a loss of work of at least 50%. 

			The same law also simplified the opportunities to earn additional income to supplement short-time working allowances, which is an important consideration. 
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			c. Financial subsidies

			By Nils Andersson-Lindström, Attorney-at-Law in Germany 

			
				
					Condition

				

			

			The legislators have enacted a wide range of aid measures in order to provide financial assistance to companies affected by the pandemic. Since all support measures involve subsidies, assistance is conditioned on the applicant not having been a “firm in difficulty” within the meaning of EU law on 31 December 2019. That would be the case, for example, if grounds existed at that time for applying for commencement of insolvency proceedings, if “rescue aid” had already been granted or if losses had diminished the applicant’s share capital by half. Large enterprises are considered to be in difficulty if debt has exceeded equity by more than 750% over a period of two years or if operating earnings are insufficient for making interest payments.

			The Federal Government has expanded various loan programmes of the Kreditanstalt für Wiederaufbau (KfW) and created new ones.

			
				
					Simplified lending

				

			

			For instance, lending terms under existing programmes have been substantially improved for entrepreneur loans, syndicated financing and start-up loans using resources of the European Recovery Program. They include lower interest rates, simplified risk assessment by the KfW and indemnity against liability of up to 90%. Since all of these programmes involve a residual risk that is borne by the borrower’s bank, supervisory requirements obligate the bank to verify the borrower’s creditworthiness, which can slow down the process considerably.

			
				
					KfW Instant Loan

				

			

			In response, the Federal Government created the KfW Instant Loan. It is available to companies that have more than 10 employees and have been operating on the market since at least 1 January 2019. Companies can borrow up to three months’ turnover in 2019. It is limited to EUR 800,000 for companies with more than 50 employees and to EUR 500,000 for companies with fewer than 50 employees. The loan has a 3% interest rate and a term of 10 years. The company’s bank is indemnified in full by KfW, secured by a Federal Government guarantee. Loans are to be approved without any further risk assessment so that they can be disbursed as quickly as possible.

			
				
					Interim assistance and November assistance schemes

				

			

			The coronavirus interim assistance schemes (Überbrückungshilfen, ÜH), a joint tool of the Federal Government and the Federal States, took the form of non-repayable grants. Assistance could be applied for only for the months of June 2020 to August 2020 (ÜH I) and September 2020 to December 2020 (ÜH II), and the amount was based on expected loss of turnover during those months compared with the same period in the previous year. Interim assistance reimbursed up to 80% (ÜH I) and 90% (ÜH II) of fixed costs, depending on the decline in turnover, and was capped at EUR 50,000 per month. Alongside this, the “November assistance” scheme was also available to companies affected directly or indirectly by lockdown. Recipients received a grant equal to 75% of their turnover in November of the previous year. However, the fact that applications had to be submitted via a certified public accountant, tax advisor or lawyer made these schemes unattractive for small businesses.

			
				
					Economic Stabilisation Fund

				

			

			The Federal Government created the Economic Stabilisation Fund (Wirtschaftsstabilisierungsfonds, WSF) with the aim of supporting large and systemically important companies. In order to qualify for a WSF subsidy, companies must demonstrate clearly that they will be independently viable once the pandemic subsides and that other funding options are not available. The WSF grants guarantees for debt securities issued up until 31 December 2021 for the purpose of eliminating liquidity shortfalls and obtaining refinancing on the capital market. Alternatively, the WSF also enables the Federal Government to take a direct stake in crippled companies at market conditions, such as in the form of silent participations (as with Lufthansa), profit-sharing rights, bonds (as with TUI) or direct shareholdings, provided that this is necessary in order to stabilise the company.
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			d. Tax relief

			By Oksana Miglietti, Certified Public Accountant and Tax Advisor, and Arno Abenheimer, Attorney-at-Law in Germany, Certified Specialist in Tax Law and Tax Advisor

			In order to stabilise the economy, the Federal Government and the Federal States have, in addition to the numerous aid programmes described above, also enacted tax and social-insurance measures for companies and self-employed professionals.

			
				
					Deferrals and reimbursements

				

			

			Applications for interest-free tax deferrals can be lodged with the tax office until 31 March 2020 for income, corporation and value-added tax that is due or will become due, as well as with the municipality for trade tax. To qualify for a deferral, the taxpayer must demonstrate that it has been directly and significantly affected by the coronavirus pandemic. Deferrals run until 30 June 2021. A deferral of wage tax is excluded.

			For social insurance contributions for the months of March through May 2020, a simplified procedure was in place to defer payment until the due date for the contribution in June 2020. Companies were not charged deferral interest, late penalties or reminder fees. In order to qualify, a company needed to show that it had made use of options for mitigating the situation, such as short-time working and other subsidies and loans. Contributions for voluntarily insured persons were also covered by the deferral options. Starting in June 2020, companies were permitted to pay in instalments. In addition to this simplified deferral option, companies continue to have the ability to obtain an (interest-bearing) deferral in the case of considerable hardship. Social insurance contributions relating to short-time working were reimbursed in full by the Federal Employment Agency, initially until 30 June 2021. From 1 July 2021 until 31 December 2021, one-half of these contributions will be reimbursed for all companies that introduced short-time working by 30 June 2021. 

			
				
					Adjustment of pre-payments

				

			

			Taxpayers can adjust the amount of their pre-payments for income, corporation and trade tax (assessment basis) to conform to their financial circumstances. A special pre-payment for VAT that has already been made for 2020 could be refunded in full if the deadline for a permanent extension was met.

			
				
					Offsetting of expected losses

				

			

			SMEs were allowed to carry back expected losses in 2020 for the purpose of adjusting tax pre-payments that have already been made for 2019 and to offset them against profits for 2019.

			
				
					VAT rate

				

			

			The VAT rate was reduced from 19% to 16% for the period from 1 July 2020 to 31 December 2020, and the reduced rate was reduced from 7% to 5% for the same period. In addition, a more extensive measure was enacted for the catering industry: From 1 July 2020 until 30 June 2021, the serving of food is generally subject to the reduced tax rate, but not the serving of drinks.

			
				
					Enforcement measures

				

			

			No enforcement action is to be taken until 30 June 2021 for taxes that are in arrears or have become due. Late charges that are due for the period 19 March 2020 to 31 December 2020 are to be waived when the principal debt is paid.

			
				
					Social insurance audits

				

			

			Since 16 March 2020, social insurance audits are being conducted by the German Pension Insurance Association (DRV) electronically until further notice. 

			
				
					Time limits

				

			

			The deadline for filing 2018 tax returns prepared by an accountant was extended until 31 May 2020, and the deadline for filing 2019 returns was extended until 31 March 2020. Upon application by the employer, the deadline for filing wage tax reports during the coronavirus crisis can be extended on a case-by-case basis by up to two months. The employer must demonstrate that it is prevented through no fault of its own from sending the wage tax reports on time.

			
				
					Accounting

				

			

			The consequences of the pandemic on financial reporting are to be classified as non-adjusting events and are not to be taken into consideration in financial statements with a reporting date of 31 December 2019. For financial statements with a reporting date after 31 December 2019, it is to be assumed as a rule that the consequences of the coronavirus crisis are adjusting events and are to be taken into consideration for accounting purposes. From 31 March 2020, it should normally be assumed that the pandemic needs to be reflected in the financial statements.

			
				
					Increase of the loss carryback

				

			

			The loss carryback to the previous year is limited to EUR 1 million or, in the case of joint tax assessment, to EUR 2 million. These amounts were increased to EUR 5 million and EUR 10 million, respectively, for 2020 and 2021, enabling a higher loss carryback to 2019 and 2020.

			
				
					Reintroduction of accelerated depreciation

				

			

			Taxpayers can make use of accelerated depreciation instead of straight-line depreciation for moveable assets that are purchased or produced in 2020 and 2021. Accelerated depreciation is based on the carrying amount (residual value) of the asset and can be performed at a rate that is up to 2.5 times that for straight-line depreciation, but not more than 25%.

			
				
					Extension of the period

				

			

			The period for the retroactive effect of transformations that are reported to the commercial register in 2020 and 2021, as well as for mergers for which a merger agreement was concluded in 2020 and 2021, was extended from eight to 12 months.

			
				
					Due date for import VAT

				

			

			The due date for import VAT was postponed by approximately six weeks to the 26th day of the second month following the import. This creates a positive effect on liquidity for companies that make use of a permanent extension of the deadline for filing their interim VAT return, because the offsetting of import VAT as input tax results in a VAT credit that can be used to settle import VAT.

			
				
					Tax-free special payment to employees

				

			

			A special payment that an employer makes to employees in addition to their wages in order to mitigate the adverse effects of the coronavirus crisis is exempt from taxes and social security contributions up to an amount of EUR 1,500. The special payment must be made between 1 March 2020 and 30 June 2021.

			
				
					Child bonus

				

			

			In 2020 families are being supported with a one-time child bonus of EUR 300 per child.

			
				
					Single parent relief

				

			

			The amount of the single parent relief was raised from EUR 1,908 to EUR 4,008 for 2020 and 2021.

			
				
					Home office deduction

				

			

			If a taxpayer does not have an office at home, or does not deduct his or her expenses for an office at home, he or she is permitted to deduct EUR 5 for each calendar day during which he or she carries out his or her business of professional activities entirely at home and does not visit any place of work outside home, up to a maximum of EUR 600 per year.
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					1 Current information about special arrangements in insolvency and employment law can also be found at www.schultze-braun.de under the tab “Corona”. 

				

				
					2 Reproduced in Part Two.

				

			

		

	
		
			2. France

			
				
					Introduction

				

			

			Several days after the ordering of the confinement – the countrywide lockdown – on 17 March 2020, the French legislators enacted the Emergency Act to Combat the Covid-19 Epidemic of 23 March 2020,3 thereby creating the basis for declaring a national epidemic emergency by order of the Council of Ministers. In addition, the government was authorised to issue laws by way of executive regulation (ordonnance) over a period of three months. The government of Edouard Philippe made frequent use of this ability4 and issued more than 30 ordonnances within several days.5 

			a. Arrangements in insolvency and employment law

			By Patrick Ehret, Attorney-at-Law in Germany and Attorney-at-Law in France (AMCO), Certified Specialist in International Law and European Law in France

			
				
					Suspension of the obligation to apply for commencement of insolvency proceedings

				

			

			The French government was forced to quickly revise its initial position that because of the immediate aid being provided to companies, there was no need to make adjustments to insolvency law. To begin with, ordonnance No. 2020-341 of 27 March 20206 and ordonnance No. 2020-596 of 20 May 20207 suspended the obligation to file an application for commencement of insolvency proceedings within 45 days of illiquidity having occurred until 23 August 2020. To benefit from the suspension, the company in question must not have been illiquid on the cut-off date of 12 March 2020. This measure was intended to enable companies affected by the economic impact of the pandemic to avail themselves of the preventive procedures of conciliation and sauvegarde, which are conditioned on illiquidity not having occurred and the 45-day period not having expired. In addition, the management of an affected company was to be protected in the form of exclusion of broad liability in the event of a delay in filing the application.

			In addition to providing procedural relief with regard to applying for and conducting preventive and insolvency proceedings, the maximum duration of conciliation proceedings was extended to a total of ten months, to be done in a reasoned order of the president of the court. The preventive element of the conciliation was strengthened by transferring further powers to auditors as part of what is known as the “early-warning procedure”. The formerly purely consensual proceedings were augmented by the ability to impose a stay on a creditor with regard to acquiring enforceable title to claims and carrying out enforcement actions in the event that it refuses to comply with a deferral that has been ordered by the conciliateur.

			For companies in the midst of insolvency proceedings, the ability to undertake restructuring by transfer was made easier by enabling management to be awarded the contract under simplified conditions. This measure received criticism and expired on 31 December 2020.

			In order to protect companies that are in the plan fulfilment stage, the legislators created the ability to extend debt-discharge plans by up to two years, which in French law are often enforced against the will of creditors. In addition, repayments can be suspended by up to two years. New plans can now have a maximum duration of 12 years instead of the current 10 years.

			
				
					Strengthening of restructuring instruments

				

			

			Finally, in anticipation of the Restructuring Directive,8 which must be transposed by mid-2021, the French legislators used the pandemic as the occasion for enacting transitional provisions strengthening restructuring instruments, which are applicable until 31 December 2021. On the one hand, the thresholds were lowered for the scope of the semi-collective, “accelerated” (financial) sauvegarde proceedings in order to provide a further incentive for consensual solutions in conciliation proceedings. On the other, the “new money” privilege was expanded to include the continuation phase and plan funding. Finally, measures were implemented to simply the discharge of manager debt and to promote a second chance.

			
				
					New arrangement for short-time working

				

			

			In addition to bolstering télétravail (remote working), the Covid pandemic has resulted in a variety of modifications to French employment law. The most important one is the new arrangement for short-time working, known as activité partielle, through which 70% of gross salary is covered, limited to 4.5 times the minimum wage. As part of the stimulus programme announced in early September, EUR 7.6 billion was budgeted for funding long-term short-time working.  
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			b. Financial assistance 

			By Ellen Delzant, Attorney-at-Law in Germany and France 

			
				
					Government-backed loans and relief in obtaining loans

				

			

			In order to prevent liquidity shortfalls, the state-backed investment bank Bpifrance is providing up to EUR 300 billion in guarantees for bank loans to companies, with loans being guaranteed up to 90%. Under this framework, companies of any size and legal form can apply to their bank for a government-backed loan by 30 June 2021, other than companies for which insolvency proceedings were commenced prior to 31 December 2019. 

			In addition, SMEs can make use of various zero-collateral lending programmes launched by Bpifrance as a result of the coronavirus crisis (prêt Rebond, prêt Atout). 

			In order to support French exporters, Bpifrance has also set up a special programme for the duration of the pandemic that provides export guarantees and export financing. This programme is intended to complement mechanisms that currently exist for reinsuring supplier credit insurance. It enables exporters to increase the coverage commitment by their credit insurers based on the reinsurance provided by Bpifrance.

			
				
					Industry-specific support

				

			

			Certain industries, particularly the automotive, aviation and tourism industries, also have access to support plans that provide special assistance, government participations, loans, and other measures.

			
				
					Recovery plan France Relance

				

			

			On 3 September 2020, the French government announced France Relance, a two-year recovery plan with a volume of EUR 100 billion. It is designed, on the one hand, to boost the severely hit French economy in the short term and, on the other, to change it over the long term by promoting investments in innovative industries and in ecological transformation and, at the same time, by creating fiscal incentives for companies. It consists of approximately 70 measures, which are focused on three main areas: restructuring the economy in ecological terms (EUR 30 billion), making companies more competitive (EUR 35 billion) and promoting social cohesion, particularly creating and preserving jobs (EUR 35 billion). To foster competitiveness, the production costs of companies are being reduced through substantially lower taxes (see the following article). In addition, the state-backed investment bank Bpifrance is providing government guarantees totalling EUR 3 billion for participation loans by banks and investment funds, which is intended to strengthen the equity base of French companies. Further billions are to be dedicated to support investment projects in key markets and to the relocation of strategically important industries. Moreover, SMEs are to receive assistance for their digital transformation.
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			c. Tax relief

			By Jérémy Reis, Certified Public Accountant in France

			France has enacted tax relief in two phases: First, urgent measures were immediately taken in order to offset the short-term effects of the pandemic. Then, the above-mentioned stimulus programme France Relance was enacted to provide for long-term economic recovery.

			
				
					Time limit extensions and payment deferrals

				

			

			As a first step, the deadline for sole proprietorships to submit the income statement, which is normally due in May, has been extended to 30 June 2020 for companies experiencing difficulties as a result of the pandemic.

			In addition, all companies experiencing financial difficulties could apply for a deferral of prepayments for corporation tax and trade tax until 30 June 2020. The May 2020 prepayment of taxe sur les salaires (taxes on paid salaries for companies that are not subject to VAT) could be postponed by three months.

			With respect to the annual VAT return, which in France normally has to be submitted on 5 May, the fiscal administration granted an extension to all accountants if compiling the necessary documents was creating difficulties.

			
				
					Deferral of tax liabilities

				

			

			SMEs can apply to pay their tax liabilities in instalments over a period of 12, 24 or 36 months. This support measure relates to all taxes that were due between 1 March 2020 and 31 May 2020. The application must be submitted by 31 December 2020.

			
				
					Lowering of the corporation tax rate

				

			

			Even prior to the pandemic, a process had been under way to reform corporation tax in France. The corporation tax rate was lowered from 33.33% to 28% in 2020. Plans originally called for the tax rate to be lowered even further to 26.5% in 2021 and to 25% in 2022, but they were delayed. The planned reduction has now been implemented, meaning that companies are better able to combat the effects of the pandemic.

			
				
					Tax measures under the stimulus programme

				

			

			The plan France Relance calls for business taxes to be lowered on 1 January 2021.

			In France, the contribution économique territoriale (CET) is equivalent to the German trade tax. It consists of CVAE (cotisation sur la valeur ajoutée – tax on added value) and CFE (cotisation foncière des entreprises – tax on real estate owned by companies). The government’s efforts are essentially focused on these two taxes.

			Above all, CVAE is to be lowered for all companies by 50%.

			In addition, taxes on the ownership or use of land and buildings are being reduced by 50% for all industrial businesses (factories, production sites, etc.). Two taxes are concerned: CFE (see above) and land tax. Companies that own their business premises will benefit from the lowering of the land tax.

			Another specific measure will be a limitation of CET. In France, the amount of CET, which is currently capped at 3% of gross value added, will be lowered to 2%. Specifically, this means that if the amount of a company’s CET exceeds 2% of gross value added, it will receive a tax abatement. This relief can then be used to offset CFE. 

			These measures are principally directed at SMEs, which are often most at risk structurally in an uncertain economic environment.
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					3 Published in Official Journal No. 0072 of 24 March 2020 and entered into force with immediate effect.

				

				
					4 For an overview of all Covid legislation in France: https://www.e-tlf.com/2020/09/01/mesures-relatives-a-la-lutte-contre-la-propagation-du-virus-covid-19-arrete-du-14-03-20/.

				

				
					5 For an overview of the first 30 ordonnances: https://www.franceinvest.eu/actualites.

				

				
					6 Ordonnance n° 2020-341 du 27 mars 2020 portant adaptation des règles relatives aux difficultés des entreprises et des exploitations agricoles à l’urgence sanitaire et modifiant certaines dispositions de procédure pénale, published in Official Journal No. 0076 of 28 March 2020.

				

				
					7 Ordonnance n° 2020-596 du 20 mai 2020 portant adaptation des règles relatives aux difficultés des entreprises et des exploitations agricoles aux conséquences de l’épidémie de covid-19, published in Official Journal No. 0124 of 21 May 2020.

				

				
					8 Directive (EU) 2019/1023 of the European Parliament and of the Council of 20 June 2019 on preventive restructuring frameworks, on discharge of debt and disqualifications, and on measures to increase the efficiency of procedures concerning restructuring, insolvency and discharge of debt, and amending Directive (EU) 2017/1132 (Directive on restructuring and insolvency).

				

			

		

	
		
			3. Italy

			By Alessandro Honert, Attorney-at-Law in Germany and Avvocato in Italy, and Dr Sara Puglia Mueller, Certified Public Accountant and Tax Advisor in Italy

			Since the start of the coronavirus crisis, the Italian legislators have implemented a series of measures designed to provide financial support to companies.

			a. Arrangements in insolvency law

			
				
					Entry into force of the reform of insolvency law postponed

				

			

			With respect to the special arrangements in Italian insolvency law, a noteworthy development is the second decree on containment of the consequences of the pandemic (Decreto Legge Liquidità No. 23 of 8 April 2020), whose Article 5 postponed the entry into force of the reform of insolvency law until 1 September 2021. A key element of the reform, which was originally scheduled to enter into force on 15 August 2020, is the creation of an early-warning procedure using statutorily prescribed crisis indicators. In the current macroeconomic crisis, this early-warning system threatened to morph into a “fire accelerant”, so to speak, for insolvency proceedings. 

			In addition, Article 6 of Decreto Legge Liquidità suspends until 31 December 2020 the capital maintenance provisions in company law that apply to capital companies. This is intended to prevent the situation where, in the event that a company becomes overindebted, its management body is obligated to notify the commercial register that the company is being liquidated.

			
				
					Going concern assumed

				

			

			One matter of significance beyond 31 December 2020 is that pursuant to Article 7 of Decreto Legge Liquidità, companies are assumed for accounting purposes to have the status of a going concern with respect to the financial year ending on 31 December 2020, provided that such status was evident from the last balance sheet approved prior to the coronavirus crisis. This is intended to avoid companies affected by the coronavirus having to prepare financial statements on the basis of liquidation values, which in many cases would cause the company to become overindebted.

			Article 8 of Decreto Legge Liquidità also has effects for insolvency law that extend beyond 2020. It specifies that shareholder loans granted in the period from 9 April 2020 to 31 December 2020 are not subject to subordination as would otherwise be required by statute. The consequence is that repayments on such shareholder loans cannot be avoided even where insolvency proceedings are commenced within 12 months thereafter. 

			
				
					Time limit extensions

				

			

			Article 9 of Decreto Legge Liquidità has significant practical effects: The deadline for making payments in execution of preventive composition proceedings and agreements on debt restructuring that become due between 23 February 2020 and 31 December 2021 has been extended by six months. In addition, debtors can apply for a unilateral extension of up to six months of the time limits specified in the composition plan, provided that the application is made prior to the date for court confirmation of the plan, etc. 

			
				
					Composition with tax authorities

				

			

			The reform to the institution of the “transazione fiscale”, or composition with tax or social insurance authorities, which took effect with the Legge 159/2020 on 4 December 2020, is particularly significant: In preventive composition proceedings and in debt restructuring agreements, the court can now give the necessary confirmation even if the required creditor majorities are not achieved because the authorities have not given their agreement; this applies on condition that the debtor can show, on the basis of a report prepared by an independent expert, that the proposed restructuring is more favourable for creditors than the liquidation of assets in the course of standard insolvency proceedings.

			b. Arrangements in employment law

			The special arrangements in employment law mainly relate to two topics:

			
				
					Short-time working

				

			

			Utilisation of the short-time working fund, which had already been expanded and simplified in the first decree on containment of the consequences of Covid-19 (Decreto Legge Cura Italia No. 18 of 17 March 2020), has been extended by the 2021 Budget Law (Legge di Balancio 2021) and benefits can be drawn until 31 March 2021 (CIGO) or 30 June 2021 (CIGD). 

			
				
					Dismissal prohibitions

				

			

			The prohibition of dismissals for reasons of redundancy was extended by the 2021 Budget Law and now applies until 31 March 2021 for all employers. The dismissal prohibition does not apply in the case of business closure or insolvency without business continuation (Article 14 of Decreto Legge Agosto). 

			The details are addressed in Decreto Legge Agosto and updated in Decreto Ristori (short-time working fund) and the Legge di Bilancio 2021.

			c. Financial assistance

			
				
					Liquidity support

				

			

			Micro-enterprises and SMEs can apply for a moratorium on termination of their loans and credit lines until 31 January 2021 and for suspension of their obligations to make loan and leasing payments (Article 65 of Decreto Legge Agosto). The 2021 Budget Law provides for an extension to the dismissal prohibition until 30 June 2021.

			Liquidity support also takes the form of loan guarantees provided by SACE S.p.A. to help companies obtain bank loans with a maximum term of six years. The loan proceeds must be used for specific purposes described in detail in the law. In addition, the company must undertake not to distribute any dividends for 2020 (Article 1 of Decreto Legge Liquidità). The arrangements were initially scheduled to end on 31 December 2020, and were extended to 30 June 2021 by the Legge di Bilancio 2021. In addition, SACE has the power to grant guarantees beyond that date in favour of banks that finance companies based in Italy. The scheme has a total volume of up to EUR 200 billion, and guarantees, which can take any form, are provided under standard market conditions. The loan guarantees provided by SACE S.p.A. are backed by the Italian state (Article 2 of Decreto Legge Liquidità). 

			In addition, the Central Guarantee Fund for SMEs (Fondo centrale di garanzia PMI) is providing commission-free guarantees for loans of up to EUR 5 million in order to make it easier for SMEs to obtain bank loans (Article 13 of Decreto Legge Liquidità). The arrangement was scheduled to end on 31 December 2020 and was extended to 30 June 2021 by the Legge di Bilancio 2021.

			
				
					Support for export and inter­nationalisation

				

			

			The system for insuring and reinsuring political, financial, and trade-related risks to which Italian companies are exposed in connection with international transactions is being reformed effective 1 January 2021 (Article 2 of Decreto Legge Liquidità). Henceforth, the Italian state will assume 90% of the commitments under trade credit insurance policies, with SACE S.p.A. assuming the remaining 10%. SACE S.p.A. plans to prioritise the sectors of the Italian economy that are strategically important (agriculture, food, fashion, Made in Italy), as well as companies that do business with strategic trading partners.

			
				
					Company capitalisation and non-repayable grants

				

			

			Decreto Legge Rilancio No. 34/2020 of 19 May 2020 (particularly Article 25) and Decreto Legge Agosto (particularly Articles 9 et seq. and 58-59), plus the total of four Decreti Legge Ristori Nos 137, 149, 154 and 157, provide for a number of non-repayable grants for companies and self-employed professionals who have suffered turnover losses as a result of the coronavirus crisis. 

			In addition, SMEs whose turnover for the period from 1 March 2020 to 30 April declined by 33% compared with the previous year and that implement capital increases of at least EUR 250,000 in the period from 20 May 2020 to 31 December 2020 can take advantage of tax credits for (i) capital increases and (ii) losses suffered in the 2020 financial year. A fund has also been established for purchasing bonds issued by SMEs (Article 26 of Decreto Legge Rilancio).

			In addition, the above-mentioned provision in Article 8 of Decreto Legge Liquidità also serves to support the capitalisation of companies by exempting shareholder loans that are granted in the period from 9 April 2020 to 31 December 2020 from subordination that would otherwise be required by law. This is intended to encourage shareholders to provide their companies with fresh funds.

			d. Tax relief

			
				
					Suspension, deferral and cancellation of payment obligations

				

			

			Particularly in the Decreti Legge Cura Italia, Liquidità, Rilancio and Ristori, the Italian legislators temporarily suspended or deferred a variety of taxes that are due in 2020. In addition, for companies with turnover of EUR 250,000 or less, Article 24 of Decreto Legge Rilancio cancelled the obligation to pay the last instalment of trade tax for 2019 and the first advance payment of trade tax for 2020. 

			In addition, companies have been granted tax credits for a number of expenses, primarily:

			
				
					
					
				
				
					
							
							—

						
							
							commercial rent for the months of March 2020 to December 2020 (the duration depends on the industry) (Article 28 of Decreto Legge Rilancio);

						
					

					
							
							—

						
							
							costs for making structural modifications to businesses and disinfecting them for the purpose of Covid-19 prevention (Articles 120 and 125 of Decreto Legge Rilancio);

						
					

					
							
							—

						
							
							investments in hotel facilities, thermal swimming pools and open-air lodgings that are or were made in 2020 and 2021. The tax credit amounts to 65% of the investment amount (Article 79 of Decreto Legge Agosto).

						
					

				
			

			Of particular practical importance is Article 147 of Decreto Legge Rilancio: In order to support the liquidity of companies, tax assets of up to EUR 1,000,000 (particularly VAT claims, which in Italy often take months to be paid out and in many cases require the posting of collateral) can be used to offset tax liabilities in 2020. Previously the offset was limited to EUR 700,000. 

			
				
					Superbonus 110%

				

			

			Investments are being encouraged with the introduction of a “superbonus” of 110% (Article 119 of Decreto Legge Rilancio) that is paid on investments for

			
				
					
					
					
				
				
					
							
							—

						
							
							measures to make buildings more energy efficient:

						
					

					
							
							
							–

						
							
							thermal insulation

						
					

					
							
							
							–

						
							
							replacement of heating systems

						
					

					
							
							—

						
							
							measures to make buildings more resilient to earthquakes

						
					

					
							
							—

						
							
							roof-mounted PV systems

						
					

					
							
							—

						
							
							charging stations for electric cars

						
					

				
			

			that are made in the period from 1 July 2020 to 31 December 2021. 

			The “superbonus” is available to condominium associations, consumers and charitable organisations, but not to companies. 

			It allows owners to deduct an amount equal to 110% of the permitted investment from their tax liability in five equal annual instalments. 

			As an alternative to a tax deduction, owners can obtain a credit from the supplier of the eligible investment assets in the form of an invoice deduction. It is also possible to assign the tax credit in exchange for payment.

			
				
					Waiver of land tax for 2020, 2021 and 2022

				

			

			Companies in the tourism, trade fair and cinema, theatre and concert industries are released from the obligation to pay the second instalment of land tax (IMU) (Article 78 of Decreto Legge Agosto). For cinema, theatre, exhibition and concert businesses, this exemption also covers 2021 and 2022.

			
				
					Increase of carrying amounts

				

			

			The carrying amount of a company’s fixed assets can be increased in the balance sheet as at 31 December 2020. If the increase in the carrying amount is also undertaken for tax purposes, a substitute tax equal to 3% of the increase in value is owed (Article 110 of Decreto Legge Agosto).
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			4. Netherlands

			By Dr Michael Rozijn, Attorney-at-Law in Germany and Certified Special in IT Law

			On 12 March 2020, the Netherlands announced the first measures to combat the economic consequences of the coronavirus pandemic, such as a broad tax deferral. Shortly thereafter, on 17 March 2020, the Dutch government enacted an initial comprehensive aid package. On 28 August 2020, the government announced a third aid package, whose longer-term measures will be in effect into 2021. In light of the second wave of the pandemic and a further partial lockdown, at the end of 2020 the government announced further aid for particularly hard-hit sectors.

			a. Arrangements in insolvency law

			
				
					Applications for the commencement of insolvency proceedings: restraint

				

			

			As mentioned above, because there is no obligation under Dutch insolvency law to apply for commencement of insolvency proceedings, it was not possible to protect companies from the effects of the pandemic through any sort of suspension. However, since issuance of the state-ordered coronavirus restrictions, courts have been practising restraint with respect to applications for enforcement and for commencement of insolvency proceedings that are directed against companies. With the Temporary law on Covid-19 on matters in the field of the Ministry of Social Affairs and Employment and the Ministry of Justice and Security (Tijdelijke wet COVID-19 SZW en JenV), the legislator has now provided a statutory basis for this practice. According to this law, the court is authorised upon application by the debtor to suspend a creditor’s application for commencement of insolvency proceedings by two months, with the option to extend the suspension by up two additional months. This is not a blanket moratorium, since the judge remains obligated to balance the interests of the debtor against those of the creditors. If the application is approved, the court can grant the debtor a civil-law deferral of delinquent claims of the creditor lodging the application under suspension of the rules on late payment. In addition, the court can suspend the creditor’s enforcement measures. The latter also applies to debtors against whom an application for commencement of insolvency proceedings has not been filed. In the case of subsequent insolvency, the avoidance of payments made by the debtor during the period of the payment moratorium is suspended. The statutory measure is now scheduled to expire on 1 April 2021, but can be further extended for two-month periods by regulation.

			Because of the coronavirus pandemic, the legislators expedited the already initiated legislative procedure concerning the introduction of the Dutch Act on the Confirmation of Out-of-Court Plans (Wet homologatie onderhands akkoord, WHOA), which entered into force on 1 January 2021. With the WHOA, the Netherlands have implemented a preventive restructuring framework which is intended to satisfy the requirements of Directive (EU) 2019/1023 on preventive restructuring frameworks and insolvency. As a preventive tool, the WHOA is applicable alongside the two current standard proceedings, namely faillissement (insolvency) and surseance van betaling (moratorium on payments). The new arrangements have been integrated into the Dutch Insolvency Act (Faillissementswet). Until now, there has been no obligation under insolvency law to conclude a composition agreement outside of insolvency proceedings. The new arrangements enable companies that are in distress and facing insolvency to restructure their debts outside of court insolvency proceedings by reaching a settlement with creditors. If one of the classes of creditors formed during the proceedings consents to the restructuring agreement, the agreement can be submitted to the court for confirmation (Dutch: homologatie). Once it is confirmed by the court, the agreement is binding on all creditors and shareholders involved in the proceedings, even if they object (Dutch: dwangakkoord). A further pandemic-related support measure introduced by the Dutch legislators is the “time out arrangement” (TOA), which allowed companies to prepare the settlement even before the WHOA entered into force on 1 January 2021, i.e. to devise and implement measures so that the settlement could be submitted to the court for confirmation immediately from 1 January. 

			b. Arrangements in employment law

			
				
					Short-time working introduced

				

			

			The Temporary Emergency Bridging Measure to Preserve Employment (Tijdelijke Noodmaatregel Overbrugging voor Werkgelegenheid, NOW) introduced an arrangement, new to the Netherlands, that is comparable to the German instrument of short-time working. It enables the Dutch state to grant a subsidy to companies to cover their wage costs where, as a result of the coronavirus, they are expecting a loss of turnover of at least 20% (from the second quarter of 2021: 30%) over a period of three consecutive months. The subsidy amounts to 80% (until Q1 2021) or 60% (Q2 2021) of wage costs, depending on the extent of the losses, plus a supplement of 40% for other employer costs, such as pension contributions. In parallel with these subsidies, employers can also reduce wages by 10% (until the first quarter of 2021) without any effect on the NOW subsidy. An advance payment of 80% is made on the subsidy in three instalments. In case of subsidies of EUR 100,000 (or more), or where the final subsidy amounts to EUR 125,000 (or more), it is conditioned on the company suspending dividend and bonus payments for 2020 until the shareholders’ meeting in 2021. The arrangement was extended on 1 October 2020 and now applies until 1 July 2021 in three-month phases (NOW 3.0). 

			c. Financial assistance

			As is also the case with many other countries, the Netherlands are making huge amounts of money available through numerous funding programmes in order to aid their economy. As of early December 2020, EUR 33.7 billion of aid had been disbursed, out of a normal state budget of about EUR 300 billion. A further EUR 3.7 billion in aid was in prospect as of early December 2020. As of October 2020, assistance for 2021 was expected to amount to an additional EUR 14.4 billion. The bulk of the programme funding is dedicated to subsidies, such as for NOW, the short-time working programm (see above). In addition, guarantees totalling EUR 33 billion are being given for companies (inter alia, for Koninklijke Luchtvaart Maatschappij N.V. – KLM) and for EU programmes. With the third aid package another focus is laid on investments in public infrastructure projects and innovative companies.

			
				
					Guarantees for SME loans

				

			

			Coverage under existing state guarantees for SME loans (Borgstelling MKB-kredieten, BMKB) has been expanded from 45% to 67.5% (currently, BMKB-C). As a result, it is possible to fund bridging loans and overdraft facilities of up to EUR 1.5 million. SMEs (including self-employed professionals) make up about 99% of all businesses in the Netherlands and generate roughly 60% of the country’s turnover. BMKB-C is scheduled to run until the end of 2021.

			
				
					Aid programme for especially hard-hit industries

				

			

			A funding programme has also been established to provide industry-specific support for sectors that have been hit especially hard by the governmental coronavirus restrictions, such as the hospitality industry. The Reimbursement for Entrepreneurs in Affected Sectors Covid-19 scheme (Beleidsregel tegemoetkoming ondernemers getroffen sectoren COVID-19, TOGS), which has since expired, provided for a one-time grant of EUR 4,000 for SMEs. The successor programme, Reimbursement of Fixed Costs for SMEs , supports SMEs and the self-employed by providing funding for other fixed costs (not including personnel costs) of up to EUR 90,000 – depending on the loss of turnover – for three-month periods. The scheme applies until 1 July 2021. In the final quarter of 2020 and the first quarter of 2021, the fixed costs support is available to companies in all sectors. There is also further specific assistance available to companies in the hospitality and events industries.

			
				
					Self-employed professionals

				

			

			The Temporary Bridging Measure for Self-Employed Professionals (Tijdelijke overbruggingsregeling zelfstandige ondernemers, Tozo) provides assistance to self-employed professionals, who ultimately account for two-thirds of all businesses in the Netherlands. The assistance takes the form of grants for income support and three-year business loans of up to EUR 10,157 that have a 2% annual interest rate. To be eligible, applicants have to show that liquidity problems are a consequence of the pandemic. From the second quarter of 2021, checks on liquid assets will be carried out in advance also. The assistance is paid out by the municipality, and in the event of insolvency, it can demand immediate repayment of the loan. The third phase of the programme (Tozo 3.0) began on 1 October 2020; the fourth version (Tozo 4) will run from 1 April 2021 to 1 July 2021. Municipalities are also offering additional assistance in the form of measures designed to support self-employed entrepreneurs with advanced training, retraining and reorientation. 

			
				
					State guarantees

				

			

			To assist larger companies, the Guarantee Business Financing scheme (Garantie Ondernemersfinanciering, GO) has been expanded (currently, GO-C). With GO-C, the state guarantees loans of EUR 1.5 million to EUR 150 million that are obtained by profitable companies from approved lenders. The guarantees cover 80% or 90% (instead of the customary 50%) of the loan amount. GO-C will run until 1 July 2021. BMKB-C and GO-C are not available for financial or property-management companies, among others. 

			
				
					KLM Airlines

				

			

			KLM Airlines is receiving support totalling EUR 3.4 billion in the form of loans and guarantees. The airline, which is one of the largest employers in the Netherlands, is owned by the holding company Air France-KLM S.A., in which the Dutch state maintains a 14% stake. The assistance is tied to a number of conditions, with a government state agent monitoring compliance. 

			d. Tax relief

			The range of economic policy tools deployed by the Netherlands in order to support the economy in the face of the coronavirus pandemic also includes tax measures. Until 1 April 2021, taxpayers can apply for a three-month deferral of income tax (inkomstenbelasting) and corporation tax (vennootschapsbelasting), as well as a number of other taxes, including indirect taxes such as VAT, wage tax and energy tax. Dividend tax and social insurance contributions are excluded. In addition, certain administrative obligations with respect to wage tax are suspended for the same period. 

			
				
					No general lowering of the VAT rate

				

			

			One tax-related support measure that the Dutch legislators declined to introduce was a temporary general lowering of the current VAT rates of 21% and 9%. VAT has been reduced from 21% to 0% until 1 April 2021 for the purchase of face masks, coronavirus test kits and vaccines. In keeping with an initiative of the European Commission, the donation of medical supplies and equipment and the provision of medical personnel were also made exempt from VAT. The majority of these measures were executive orders, not laws. 

			Once a company has received its tax assessment after submitting its tax return, it can apply to defer its tax liability for three months, with the ability to apply for an extension when the deferral expires. Where the tax liability is less than EUR 20,000, the company needs only to declare that its turnover has declined in order to qualify for the extension. In the case of a higher tax liability, the extension application must include confirmation by an outside professional (certified public accountant, tax advisor) that the fall in turnover was primarily attributable to the coronavirus crisis. Other conditions for an extension of the deferral are undertakings by the company to refrain from paying bonuses and dividends and from repurchasing its shares. In addition, the interest rate charged for late payment of taxes (invorderingsrente) has been lowered from 4% to 0.01% until 31 December 2021. Furthermore, for 2020, the interest rate charged for underpaid taxes (belastingrente) was temporarily reduced in the same way, and the default penalty (verzuimboete) was suspended as well. The taxpayer and the fiscal administration can agree on a flexible three-year payment plan for the deferred taxes for the period between 1 July 2021 and 1 July 2024.

			For the 2020 tax year, the percentage for tax-free benefits to employers (werkkostenregeling) has been extended from 1.7% to 3% of the wage. 

			With regard to corporation tax for 2019, the ability to carry back the coronavirus losses expected for 2020 has been simplified by means of what is known as the “coronavirus reserve”.

			
				
					Beneficiaries

				

			

			Over 185,000 companies, or nearly one out of every 10 businesses in the Netherlands, have been granted a tax deferral. As of 7 October 2020, deferrals totalled EUR 8.73 billion. Because of the number of insolvencies that are expected to occur in the meantime, the Ministry of Economic Affairs anticipates that somewhere between 4.2% and 9.4% of the deferrals will ultimately involve de facto grants.
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			5. Poland

			By Dr Alexandra Josko de Marx, Attorney-at-Law in Germany 

			
				
					Introduction

				

			

			On 13 March 2020, the Polish Health Ministry announced that a state of epidemic threat was in effect until further notice as a result of the SARS-CoV-2 pandemic, which was followed on 20 March 2020 by the announcement of a national epidemiological emergency. On 18 March 2020, the Polish government introduced a package of measures known as the tarcza antykryzysowa (Anti-Crisis Shield) designed to mitigate the economic consequences of the pandemic. The measures have been regularly updated. With a total volume of PLN 312 billion (roughly EUR 68 billion) it is intended to provide assistance to the Polish economy. The most recent addition (the Anti-Crisis Shield 6.0) was published in the Polish law gazette on 15 December 2020. Among other things, it expands the category of companies entitled to apply for employee salary grants and contains provisions regarding exemptions from social security contributions and granting of micro-loans.

			a. Arrangements in insolvency law

			
				
					Suspension of the obligation to apply for commencement of insolvency proceedings

				

			

			As part of the emergency legislation, the Anti-Crisis Shield covers special measures relating to insolvency law. For instance, Article 15zzra of the Polish Act of 2 March 2020 on Specific Arrangements to Avert, Prevent and Combat Covid-19, Other Communicable Diseases and the Crises Caused by Them (Ustawa z dnia 2 marca 2020 r. o szczególnych rozwiązaniach związanych z zapobieganiem, przeciwdziałaniem i zwalczaniem COVID-19, innych chorób zakaźnych oraz wywołanych nimi sytuacji kryzysowych) suspends the obligation set down in the Polish Insolvency Code to apply for commencement of insolvency proceedings within 30 days of the occurrence of illiquidity or overindebtedness. This period now does not begin to run, or is interrupted, if material insolvency was caused by the pandemic, which is assumed to be the case if illiquidity occurred during the epidemiological emergency. In evaluating illiquidity, 12 March 2020 is used as the cut-off date.

			
				
					Introduction of simplified out-of-court restructuring proceedings

				

			

			In June 2020, the Sejm enacted an update of the Anti-Crisis Shield that, among other things, introduced simplified out-of-court restructuring proceedings as a complement to the existing proceedings. They make it possible to undertake a restructuring – for now, until 30 June 2021 – by means of composition/plan proceedings under which the debtor is given one opportunity to negotiate with its creditors with the aim of concluding a settlement without the need for the court to formally commence proceedings. At the same time, the debtor is granted a stay on enforcement actions and protection against termination of contracts. Instead of formal proceedings, an agreement is concluded with a state-approved restructuring advisor, who then supervises the proceedings. Following mandatory publication of the proceedings in the Official Court and Commercial Gazette and notification of the court responsible for approving the proceedings (with the restructuring advisor being required to provide such notification within three days of announcement of the proceedings), the debtor has four months to conclude the settlement and have it approved. If this deadline lapses without a result, the proceedings are terminated ex officio.

			b. Arrangements in employment law

			
				
					Grants for workers from the guaranteed employee benefits fund

				

			

			Polish employment law essentially does not provide for a temporary reduction in regular working time as a result of an economic crisis, comparable to short-time working under German employment law. However, in order to preserve jobs during the pandemic, support measures for employers were recently introduced, such as in the form of grants from the guaranteed employee benefits fund (FGŚP). In addition, temporary restrictions on dismissals for reasons of redundancy have been put in place.

			The recent measures also provide assistance to employers that are experiencing a decline in their revenues from the sale of goods and services as a result of the Covid-19 pandemic. For a period of six months, they have the ability to reach an agreement with the employee representatives on reducing working hours or introducing a period of economic standstill. In addition, employees can be compelled to take up to 30 days of outstanding holiday (i.e. holiday that has not been taken in past years) even without their consent. Moreover, employers are allowed to suspend the application of certain provisions in collectively bargained agreements and provisions in the company’s social-benefits fund, as well as remuneration arrangements, constituting a significant curtailment in the protection of employee rights.

			c. Financial assistance

			
				
					Financial Shield with a volume of PLN 100 billion

				

			

			With the several iterations of the Anti-Crisis Shield, the Polish government has made a variety of instruments available in recent months to support all types of entrepreneurs, from micro-enterprises and SMEs to large enterprises. The Financial Shield (Tarcza Finansowa), which currently has a volume of approximately PLN 100 billion, targets the roughly 670,000 Polish companies whose turnover has fallen as a consequence of the Covid-19 crisis. 

			
				
					Subsidies from the Development Fund

				

			

			Depending on their size, companies can apply with the Polish Development Fund (Polski Fundusz Rozwoju)  for a variety of subsidies, including low-interest loans, liquidity assistance and financial salary subsidies, some of which do not need to be repaid. In order to qualify, a company must meet several conditions: (i) in any given month after 1 February 2020, it must have recorded a decline in turnover of at least 25% compared with the same month in the previous year or with the previous month, with the decline being attributable to Covid-19; (ii) it must not be in the midst of restructuring, insolvency or liquidation proceedings at the time when the application is filed; (iii) it must have been conducting business operations in 2019 and not owe any taxes or social insurance contributions for that year; and (iv) it must be domiciled in Poland for tax purposes. The amount of the financial subsidies depends on the number of employees and the decline in turnover.

			Affected companies in specific sectors, such as tourism, the hotel trade and the trade fair sector, can on application be exempted for payment of social insurance contributions for a period of three months, and can also apply for further support. Other companies have the option of applying for an extension of time to pay these contributions or to pay them in instalments. In addition, micro-entrepreneurs who employ at least one person can apply for a one-time micro-loan to cover their operating costs. This is granted out of the Labour Fund resources for at most 12 months, with no payment of principal for six months. Under certain circumstances, the loan does not need to be repaid.

			
				
					Support programmes for large enterprises

				

			

			Under the support programmes, large enterprises can receive preferential interest rates on liquidity loans and obtain loans at preferential terms. Other capital-related instruments are also available to them under these programmes, such as the ability to implement capital increases. Furthermore, banks can also modify the terms or repayment dates of loans granted to micro-enterprises and SMEs to the benefit of the latter. The Anti-Crisis Shield 4.0 moreover introduced another series of subsidy mechanisms, including for loans that have already been granted. The interest subsidies amount to 2% for micro-entrepreneurs and SMEs and 1% for other entrepreneurs.

			
				
					Increase in unemployment benefits

				

			

			In addition, in June 2020 Poland introduced further subsidies for workers who were dismissed after 15 March. The subsidies ran for a period of three months. Furthermore, from September 2020, unemployment benefits were increased to PLN 1,200 (approximately EUR 270) for the first 90 days and to PLN 942.30 (approximately EUR 214) thereafter.

			d. Tax relief

			Enterprises can offset losses incurred in 2020 against 2019 income by retroactively taking a tax loss deduction from non-agricultural employment on income tax and corporation tax. In order to do so, they need to have finalised their annual financial statements for 2020. The tax credit is available only if revenues in 2020 are at least 50% lower compared with 2019. Furthermore, income can be reduced one time by up to PLN 5,000,000.

			
				
					Cancellation of arrears

				

			

			Entrepreneurs who as a result of the Covid-19 pandemic are experiencing problems paying their tax liabilities on time can apply to have all or some of the arrears cancelled. They can also apply to have tax audits, tax proceedings and fiscal and customs inspections suspended for the duration of the epidemic.

			Certain (material) donations made “in the fight against COVID-19” can now be deducted from the tax base.

			The application of the provisions on so-called irrecoverable claims will be waived for taxpayers with respect to income tax and corporate income tax prepayments if, as a result of COVID-19, the taxpayer’s income in 2020 will be at least 50% lower than in the previous fiscal year. This also applies to taxpayers subject to lump sum taxation. 

			
				
					Changed deadlines

				

			

			In addition, the following tax deadlines were changed for companies that have suffered negative economic consequences from the pandemic. In detail, these include: 

			
				
					
					
				
				
					
							
							—

						
							
							The deadline for making income tax prepayments for the months of March and April 2020 was postponed.

						
					

					
							
							—

						
							
							The deadline for paying tax on income from rental and commercial use of buildings for the months of March to May 2020 was postponed to the extent that revenues for the month in question have fallen by at least 50% compared to 2019.

						
					

					
							
							—

						
							
							So-called “small” (corporation) taxpayers who decided to make tax prepayments in simplified form can opt out for the period March to December 2020 in order to improve their liquidity. Their monthly prepayments for this period will then be calculated on the basis of actual income.

						
					

					
							
							—

						
							
							Municipalities were given the authority to extend to 30 September 2020 the payment deadlines for land tax instalments due in April, May, and June 2020. They can also decide to exempt commercially used properties from land tax for a certain period. 

						
					

					
							
							—

						
							
							The deadline for submitting the corporate tax return CIT-8 was extended for NGOs.

						
					

					
							
							—

						
							
							After initially being deferred, the obligation of large enterprises to submit the new matrix for VAT rates went into effect on 1 July 2020.

						
					

					
							
							—

						
							
							Suspension of retail tax: Taxpayers are not required to pay any taxes for the assessment periods July to December 2020, i.e. application of the retail tax rules was postponed from 1 July 2020 to 1 January 2021.

						
					

					
							
							—

						
							
							From 1 March 2020 to 31 December 2020, income from the ownership of buildings is exempt from tax.

						
					

					
							
							
					

				
			

			The tax authorities do not charge any additional (extension) fees or interest if payment deadlines are postponed or in the case of instalment payments if the application is submitted in good time. During the epidemic emergency, procedural deadlines are suspended in certain tax matters.
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			“Climate change” in restructuring and insolvency law: The StaRUG

			By Stefan Ludwig, Attorney-at-Law in Germany and Certified Specialist in ­Insolvency Law

			
				
					Preliminary note

				

			

			In transposition of the European Directive on preventive restructuring frameworks,1 on 14 October 2020 the Federal Government introduced a government bill proposing an Act on the Advancement of Restructuring and Insolvency Law (Sanierungs- und Insolvenzfortentwicklungsgesetz, SanInsFoG). The bill was based on an earlier draft ministerial bill of 18 September 2020 prepared by the Federal Ministry of ­Justice and Consumer Protection (BMJV). Some parts of the bill underwent further significant amendments during its passage through parliament. The Act on the Stabilisation and Restructuring Framework for Businesses (Unternehmensstabilisierungs- und -restrukturierungsgesetz, StaRUG) entered into force on 1 January 2021.

			At the heart of the new law is the creation of a restructuring framework outside of formal insolvency proceedings, which is intended to enable businesses to undergo rehabilitation as early as at the stage of imminent illiquidity by negotiating their own restructuring plan and in that way to head off insolvency. 

			The introduction of the StaRUG closes the gap between out-of-court recovery and reorganisation as part of insolvency proceedings, as it enlarges the modular toolkit for business recovery by providing a procedure for rehabilitation outside of insolvency proceedings that employs the proven reorganisation methods under insolvency law. It thus constitutes a further milestone toward improving the business recovery climate in the economic hub of Germany and beyond. 

			
				
					Key arrangements in the StaRUG

				

			

			The SanInsFoG establishes the rehabilitation and restructuring framework by means of a separate statute. In other words, it is not part of the Insolvency Code (Insolvenzordnung, InsO), as is the cases in the Netherlands, for example.2 Rather, the StaRUG is a separate, independent statute that exists alongside the InsO. It creates the first specific set of tools for the rehabilitation of businesses outside of insolvency proceedings and thus an autonomous body of restructuring and rehabilitation law that is independent of insolvency law. 

			The StaRUG contains the following key elements, whose operative content will be addressed in detail below: 

			
				
					
					
				
				
					
							
							—

						
							
							Early identification and management of crises,

						
					

					
							
							—

						
							
							Stabilisation and restructuring framework (particularly restructuring plan and restructuring and stabilisation tools), and 

						
					

					
							
							—

						
							
							Rehabilitation mediation.

						
					

				
			

			
				
					Early identification and management of crises and special obligations in the event of imminent illiquidity

				

			

			Pursuant to section 1 StaRUG, the managers of legal entities and companies without legal personality within the meaning of section 15a (1) sentence 3 and (2) InsO are now expressly obligated to continuously keep track of developments that may jeopardise the continued existence of the company. This presupposes the establishment of “early warning systems”, which can take different forms depending on the business’s size, industry, and structure, as well as legal form. 

			Once the restructuring court has been notified of the restructuring project, section 32 (1) StaRUG requires management to carry out the restructuring case with the “due care of a prudent and conscientious reorganisation manager” and to refrain from taking measures that jeopardise the restructuring objective. It must also protect the interests of all creditors in doing so. Unlike in the government bill, the obligation to protect the interests of creditors applies only when the restructuring case is pending, and not generally from the time imminent illiquidity occurs. Compensation claims for breach of duty can be asserted only by the company itself, and not by the individual creditors.

			In return, one burden on managers is removed: Payments made in the ordinary course of business, particularly payments that are necessary for maintaining business activities, now attract no liability in accordance with section 15b InsO despite the presence of overindebtedness. The new section 15b InsO relocates all provisions relating to managers’ liability for payments following occurrence of insolvency (such as section 64 of the Act Concerning Limited Liability Companies (GmbHG), section 92 (2) of the Stock Corporation Act (AktG) and section 130a of the Commercial Code (HGB)) to the Insolvency Code.

			
				
					Access to the stabilisation and restructuring framework

				

			

			As a general rule, no court involvement is required for the drafting and agreement of a restructuring plan. Only if “tools of the stabilisation and restructuring framework” are used does the restructuring court need to be notified and to take action as follows (section 31 StaRUG):

			
				
					
					
				
				
					
							
							—

						
							
							the conducting of court-supervised plan voting proceedings (court-supervised plan voting),

						
					

					
							
							—

						
							
							the confirmation by the court of a restructuring plan (plan confirmation),

						
					

					
							
							—

						
							
							the preliminary review by the court of issues of significance for the confirmation of the restructuring plan (preliminary review), and

						
					

					
							
							—

						
							
							the ordering by the court of arrangements to restrict measures of individual enforcement of rights (stabilisation).

						
					

				
			

			Access to the stabilisation and restructuring framework created by the StaRUG is to be limited to cases of imminent illiquidity only (section 18 InsO), i.e. where the debtor is not yet obligated to apply for commencement of insolvency proceedings due to illiquidity (section 17 InsO) or overindebtedness (section 19 InsO).3 

			Pursuant to section 31 (1) StaRUG, use of the tools of the stabilisation and restructuring framework is conditioned on notice of the restructuring project being given to the competent restructuring court.4 Pursuant to section 31 (2) StaRUG, this notice is to be accompanied by the following documents: 

			
				
					
					
				
				
					
							
							—

						
							
							the draft of a restructuring plan or at least a restructuring concept,

						
					

					
							
							—

						
							
							a description of the status of negotiations with creditors affected, and 

						
					

					
							
							—

						
							
							a description of the arrangements put in place by the debtor in order to ensure its ability to meet its obligations under the StaRUG. 

						
					

				
			

			The restructuring case becomes pending with the notice (section 31 (3) StaRUG).

			The restructuring court may terminate the restructuring case ex officio (see section 33 StaRUG) if, e.g. the debtor files an application for commencement of insolvency proceedings or insolvency proceedings are commenced in respect of the debtor’s assets or if circumstances become known indicating that the notified restructuring project has no prospects for implementation. The restructuring court may also terminate the restructuring case if the debtor has seriously breached its obligations during the restructuring procedure (see section 32 StaRUG). 

			
				
					Restructuring plan as a modular, flexible tool for rehabilitation and restructuring

				

			

			The principal tool provided by the StaRUG for eliminating imminent illiquidity and facilitating viable recovery and restructuring of the debtor concerned is the restructuring plan (section 2 et seq. StaRUG). The requirements are essentially the same as those for an insolvency plan. This relates, in particular, to the structure of the plan (division into a declaratory and a constructive part).

			Therefore, the restructuring plan can be tailored specifically to the needs of the given situation. In particular, selection and inclusion can be limited to specific groups of creditors in accordance with appropriate criteria (section 8 StaRUG) in order to prevent rehabilitation efforts from being obstructed by “hold-outs”. 

			
				
					Legal relationships capable of being modified

				

			

			In terms of substantive requirements too (modification of legal relationships and method of plan voting), the restructuring plan largely follows the familiar arrangements for an insolvency plan. 

			The legal relationships that are capable of being modified are restructuring claims (section 2 (1) No. 1 StaRUG) and entitlements to separate satisfaction (section 2 (1) No. 2 StaRUG). To this extent, the concepts are comparable to “insolvency claims” (section 38 InsO) and “rights to separate satisfaction” (section 49 et seq. InsO), but here apply outside of insolvency proceedings.

			In addition, the restructuring plan may also address ancillary contractual provisions, as well as share or membership rights. Accordingly, it is also possible to arrange for a debt-for-equity swap, where creditor claims are converted into share rights, and to take all other capital measures permitted by company law. In contrast to the government bill, section 7 (4) StaRUG does not permit conversions to take place against the will of the affected creditors.

			An important new feature is the ability to include intra-group collateral in the restructuring plan. Where group structures are involved, this can help to prevent affiliated undertakings from becoming insolvent merely because they provided a guarantee for the debtor’s obligations (see section 2 (4) StaRUG). The final version of the Act further expands the scope for this considerably. While in the bill this possibility only applied to subsidiaries, the StaRUG as adopted has expanded it to include all affiliated enterprises within the meaning of section 15 of the Stock Corporation Act. The intention here is to facilitate the restructuring of corporate groups. The legislator takes the view that the interests of creditors are also adequately protected in this scenario, as appropriate compensation for the creditors is required in such cases. 

			According to the wording of the Act, expressly excluded in this regard is financial collateral within the meaning of section 1 (17) of the Banking Act (Kreditwesengesetz, KWG) and collateral that was provided to the operator of a system pursuant to section 1 (16) KWG for the purpose of securing its claims arising from the system or to the central bank of a Member State of the European Union or to the European Central Bank (entitlements to separate satisfaction).

			However, there may be no alteration of claims of employees, claims based on the commission of an intentional tort, and claims under section 39 (1) No. 3 InsO (fines, administrative fines, etc.). See section 4 StaRUG. 

			
				
					Declaratory part

				

			

			As stated above, the structure and content of the restructuring plan are essentially the same as those of an insolvency plan, with one fundamental difference. 

			The restructuring plan must first define the creditors affected by the plan, known as the “parties affected by the plan” (section 8 StaRUG). Whereas an insolvency plan must take into consideration all insolvency creditors, the debtor in the case of restructuring can decide which creditors it would like to include, or not include, in the restructuring plan. Although the selection of the parties affected by the plan must not be arbitrary but instead must be made in accordance with appropriate criteria, there is extensive discretion and leeway here. For instance, pursuant to section 8 No. 2 StaRUG, it is permissible for a restructuring plan to modify only financial liabilities and the collateral provided to secure them or to leave the claims of minor creditors unaffected, in particular those of consumers and micro, small and medium-sized enterprises. 

			The declaratory part must include a comparative analysis showing the effects of the restructuring plan on the prospects for satisfaction of the parties affected by the plan (section 68 (2) sentence 2 StaRUG). If the plan provides for continued operation of the business, it is to be assumed that the business will continue to operate when ascertaining the prospects for satisfaction without a plan. The foregoing does not apply only if sale of the business or its continuation in some other manner has no prospect of success. 

			If the restructuring plan provides for altering the third-party collateral granted by affiliated undertakings, the relationships of those affiliated undertakings must be described, and the effects of the plan on those enterprises must be included (section 6 (3) StaRUG). 

			In addition, pursuant to section 14 StaRUG, the restructuring plan is to be accompanied by a substantiated declaration concerning the prospects for eliminating the debtor’s imminent illiquidity through the plan and for ensuring or restoring the debtor’s viability (similar to the concept of “reorganisation capability” in insolvency law). To demonstrate this, the plan is also to be accompanied by a liquidity plan for the period of the restructuring procedure. 

			Finally, pursuant to section 12 StaRUG, the restructuring plan may describe new financing for the restructuring and thus protect it against later avoidance. This also applies to the provision of collateral for new financing. 

			
				
					Plan voting

				

			

			The restructuring plan is presented to the parties affected by the plan as a “plan offer” (section 17 (1) StaRUG). 

			For the purpose of voting on the plan, the creditors included in the plan and other parties are classified into groups of affected parties with the same legal status – as is the case with an insolvency plan. As a rule, affected parties in the same group are to be treated equally. Pursuant to section 9 StaRUG, in carrying out the classification into groups, a distinction is to be made between

			
				
					
					
				
				
					
							
							—

						
							
							the holders of entitlements to separate satisfaction (secured creditors),

						
					

					
							
							—

						
							
							the holders of claims that, in the case of commencement of insolvency proceedings, would have to be asserted as non-subordinated insolvency claims, together with interest and penalties for late payment incurred thereon (basic restructuring creditors),

						
					

					
							
							—

						
							
							the holders of claims that would have to be filed as subordinated insolvency claims pursuant to section 39 (1) No. 4 or 5 or (2) InsO if insolvency proceedings were commenced (subordinated restructuring creditors); a group must be formed for each ranking category,

						
					

					
							
							—

						
							
							the holders of share or membership rights, and

						
					

					
							
							—

						
							
							(where relevant) creditors under intra-group third-party collateral. 

						
					

				
			

			The decision to accept the offer is then made at a “meeting of the parties affected by the plan” (section 20 StaRUG), which, in accordance with the legislative design, may also be held without the involvement of the (restructuring) court, including by electronic means (see section 20 StaRUG). However, the debtor may also put the restructuring plan to a vote in court proceedings, which then are to be conducted in accordance with sections 45 and 46 StaRUG in conjunction with sections 24 to 28 StaRUG and sections 239 to 242 InsO. 

			As a rule, acceptance of the restructuring plan requires that each group approve it with a minimum of 75% of the voting rights (section 25 (1) StaRUG). Voting rights are determined, in the case of restructuring claims, based on their amount, in the case of entitlements to separate satisfaction and intra-group third-party collateral, based on their value, and, in the case of share or membership rights, based on the share of the subscribed capital or the debtor’s assets (section 24 StaRUG). 

			If the majority required by section 25 StaRUG is not achieved in a group, under section 26 (1) StaRUG the approval of that group is nevertheless deemed to have been granted (known as a “cross-class cram-down”) if 

			
				
					
					
				
				
					
							
							—

						
							
							the members of that group are likely to be in no worse a position as a result of the restructuring plan than they would be in without a plan, 

						
					

					
							
							—

						
							
							the members of that group participate to a reasonable extent in the economic value accruing to the parties affected by the plan on the basis of the plan (plan value), and 

						
					

					
							
							—

						
							
							the majority of the voting groups approved the plan with the required majorities.

						
					

				
			

			It is noteworthy that in cases in which only two groups have been formed, the approval of one group is sufficient to overrule the other group (section 26 (1) No. 3 StaRUG). However, the foregoing does not apply if the approving group is composed solely of shareholders or subordinated restructuring creditors. 

			A further important departure from the government bill concerns the relationships to one another of groups of creditors affected by a restructuring plan. The bill previously allowed groups of creditors of equal rank to be treated unequally if there was good reason to do so. Now, section 28 (1) StaRUG provides that this would not be appropriate if the group of creditors which voted against the restructuring plan account for more than half of the voting rights of creditors of the same rank as it. If more than half of affected restructuring claims in that ranking category across all the groups are in the group that rejected the restructuring plan, less favourable treatment in comparison with the other groups of creditors of the same ranking category is not possible.

			On application by the debtor, the court will confirm by court order the restructuring plan accepted by the parties affected by the plan (section 60 (1) sentence 1 StaRUG). If voting takes place with the involvement of the court at a court-supervised discussion and voting meeting (section 45 StaRUG), the application may also be lodged at the discussion and voting meeting. Pursuant to section 63 StaRUG, confirmation of the restructuring plan is to be refused ex officio if the debtor is not facing imminent illiquidity (No. 1); the provisions concerning the procedural handling of the restructuring plan and the acceptance of the plan by the parties affected by the plan have not been observed in a material respect and the debtor cannot remedy the defect or does not do so within a reasonable period of time set by the restructuring court (No. 2); or the claims that are assigned to the parties affected by the plan in the constructive part of the plan and the claims of the other creditors who are unaffected by the plan clearly cannot be satisfied (No. 3). If the restructuring plan provides for new financing, confirmation is to be refused if the restructuring concept underlying the plan lacks coherence or if circumstances are known indicating that the concept is not based on actual conditions or shows no prospect of success (section 63 (2) StaRUG). 

			Every party affected by the plan has the right of immediate appeal against the order confirming the restructuring plan. The debtor has the right of immediate appeal if confirmation of the restructuring plan is refused (section 66 (1) StaRUG). 

			
				
					Stabilisation order (moratorium), sections 49 et seq. StaRUG

				

			

			Another measure available to the debtor in the modular toolkit system is application with the restructuring court for what is known as a “stabilisation order”, i.e. 

			
				
					
					
				
				
					
							
							—

						
							
							prohibiting or temporarily suspending compulsory enforcement measures against the debtor (enforcement prohibition) and 

						
					

					
							
							—

						
							
							prohibiting creditors from enforcing rights in moveable assets that could be claimed as rights to separate satisfaction or to segregation in the event of commencement of insolvency proceedings and directing that such assets may be used for the continued operation of the debtor’s business insofar as they are of substantial importance for this purpose (realisation prohibition). 

						
					

				
			

			The application is to be accompanied by, inter alia, an updated draft of the restructuring plan and a financial plan covering a period of six months that shows that the debtor is able to meet its financial obligations and the financing sources through which this is to be ensured during this period. 

			Pursuant to section 51 (1) StaRUG, the court is to issue a stabilisation order if the restructuring strategy submitted by the debtor is complete and coherent and no circumstances are known indicating that the application is based on inaccurate facts (No. 1), the restructuring no longer has any prospect of success (No. 2), the debtor is not yet facing imminent illiquidity (No. 3), or the order applied for is not necessary (No. 4). 

			If there are substantial payment arrears under employment relationships, pension commitments, or tax liabilities, a stabilisation order may be issued only if, despite these circumstances, it may be expected that the debtor is willing and able to align its management with the interests of all creditors. The foregoing also applies if enforcement or realisation prohibitions or interim protective orders pursuant to section 21 (2) sentence 2, No. 3 or 5 InsO were ordered during the last three years prior to the lodging of the application (section 51 (2) StaRUG). 

			A stabilisation order may be issued for a maximum duration of up to three months (maximum order duration) (section 53 StaRUG). However, it may be extended to up to eight months if and as long as an accepted restructuring plan has not yet been confirmed (section 53 (3) StaRUG). 

			While the realisation prohibition is in effect, creditors affected by it are to be paid the interest due and compensation for the loss of value resulting from use (section 54 (1) StaRUG). Proceeds from the realisation of current assets encumbered by entitlements to separate satisfaction are to be paid out to the parties entitled to them or held in safekeeping for each of them distinctly, other than where the debtor reaches a different understanding with the parties entitled to the proceeds (section 54 (1) StaRUG). 

			After a pertinent stabilisation order has been issued, important contract partners of the debtor may not, solely by virtue of the performance owed to them, refuse to provide their performance or terminate the contract (section 55 StaRUG). However, if the contract partner is obligated to perform in advance, it has the right to make its performance contingent on the posting of security or on the debtor providing its performance concurrently (section 55 (3) sentence 1 StaRUG). However, a lender may terminate the contract for an undisbursed loan (section 55 (3) sentence 2 StaRUG). Pursuant to section 56 StaRUG, a stabilisation order does not affect financial collateral pursuant to section 1 (17) KWG, settlement systems pursuant to section 1 (16) KWG, or close-out netting pursuant to section 104 (3) and (4) InsO.

			Moreover, proceedings concerning the commencement of insolvency proceedings that were initiated on application of a creditor are suspended for the duration of the order (section 58 StaRUG). 

			If circumstances subsequently become known that would have prevented the stabilisation order from being issued, the restructuring court may terminate it (section 59 StaRUG) and in addition grant a period of at most three weeks for transition to insolvency proceedings (section 59 (3) StaRUG). If the stabilisation order was obtained on the basis of incorrect information, the manager is obligated to compensate the loss that the affected creditors suffer as a result of it, unless he or she was not at fault (section 57 StaRUG). 

			
				
					Restructuring practitioner

				

			

			As a rule, the procedure for restructuring under the StaRUG is managed by the debtor itself without the involvement of an overseer appointed by the court (e.g. a supervisor in self-administration proceedings) or an asset manager (e.g. a preliminary insolvency administrator). Therefore, it maintains full control of its business during the entire procedure.

			Thus, appointment of a restructuring practitioner should only be necessary in exceptional cases (see below), or on application by the debtor or at least 25% of the restructuring creditors in a restructuring group who are prepared to assume the costs (section 77 (1) StaRUG). In certain cases, however, the StaRUG also provides for the appointment by the court of a restructuring practitioner where necessary. 

			Pursuant to section 73 StaRUG, the appointment is to be made ex officio in the following cases:

			
				
					
					
				
				
					
							
							—

						
							
							where there is an alteration of the rights of consumers or of micro, small or medium-sized enterprises (section 80 (1) No. 1), 

						
					

					
							
							—

						
							
							where a stabilisation order is issued with respect to all or essentially all creditors (section 80 (1) No. 2), 

						
					

					
							
							—

						
							
							to the extent that the restructuring plan provides for monitoring fulfilment of the claims to which the creditors are entitled (section 72 StaRUG) (section 80 (1) No. 3), and 

						
					

					
							
							—

						
							
							to the extent that the restructuring plan will be able to be achieved only through a cross-class cram-down (see above remarks) (section 80 (2)). 

						
					

				
			

			In addition, the court may appoint a restructuring practitioner in order to perform investigations as an expert, particularly concerning the requirements for confirmation of the restructuring plan in sections 63 and 64 StaRUG or concerning the reasonableness of compensation in the event of alteration of intra-group third-party collateral or a limitation of the liability of general partners (section 73 (3) StaRUG). 

			The individual appointed as the restructuring practitioner is to be a tax advisor, auditor, lawyer or other comparably qualified natural person experienced in restructuring and insolvency matters, chosen from among all those persons willing to undertake the office, who is suitable in respect of the individual case and is independent of the creditors and the debtor. 

			Sections 74 (2) and 78 (2) StaRUG provide the debtor and eligible creditors with the right to make proposals as to the person of the practitioner. The restructuring court may deviate from these proposals only if the proposed person is clearly unsuitable or the debtor opposes. The deviation is to be substantiated (sections 74 (2) and 78 (2) StaRUG).

			The restructuring practitioner is remunerated on the basis of reasonable hourly rates, which depend on the size of the business, the nature and extent of the debtor’s economic difficulties and the qualifications of the restructuring practitioner and the qualified employees, and time budgets which must be specified (section 81 StaRUG). In the standard case, the remuneration for the personal work of the restructuring practitioner should amount to not more than EUR 350 per hour and for the work of the qualified employees not more than EUR 200 per hour. In special cases, higher rates or other calculation bases (value of the claims included in the restructuring plan or value of the business assets) may be fixed (see section 83 StaRUG).

			
				
					Publication

				

			

			According to the intent of the legislators, the restructuring procedure under the StaRUG is to take place out of court as far as possible and be limited to the group of persons involved in it. Therefore, the procedure is published only in exceptional cases. 

			In particular, the commencement of rehabilitation and restructuring negotiations and the drafting of a restructuring plan may (initially) occur without notifying the restructuring court. 

			However, if the debtor intends to have a court preliminarily review the restructuring plan, conduct the voting procedure, or confirm the plan (which is necessary e.g. in the case of a cross-class cram-down), it must notify the competent restructuring court about the restructuring project. 

			This is also the case where the debtor intends to apply for the ordering of stabilisation measures under sections 49 et seq. StaRUG.

			
				
					Suspension of the obligation to apply for commencement of insolvency proceedings

				

			

			If the debtor has notified the competent restructuring court about the initiation of a restructuring procedure, the obligation to apply for commencement of insolvency proceedings under section 15a InsO and section 42 of the Civil Code (Bürgerliches Gesetzbuch) is suspended while the restructuring case is pending. However, the debtor must notify the restructuring court without undue delay of the occurrence of illiquidity (section 17 InsO) or overindebtedness (section 19 InsO) while the matter is pending (section 42 (1) sentence 2 StaRUG). Failure to do so is punishable. The restructuring court will then terminate the restructuring case ex officio (section 33 (2) No. 1 StaRUG). The court may refrain from termination if, in view of the progress made in the restructuring case, the commencement of insolvency proceedings would manifestly not be in the interest of the creditors or if material insolvency resulted from terminating or calling due a claim that is subject to modification by the notified restructuring plan, provided that successful implementation of the plan is highly likely. 

			Until termination of the restructuring case, the manager who gave notice of illiquidity or overindebtedness is not liable for payments made in the ordinary course of business, particularly payments that are necessary for continuing normal business activities and for implementing the notified restructuring project (section 89 (3) sentence 1 StaRUG). However, the foregoing does not apply to payments that may be withheld until the restructuring court’s forthcoming decision without jeopardising the continuation of the restructuring project. 

			
				
					Privileging

				

			

			One of the main advantages of the restructuring procedure under the StaRUG with respect to out-of-court recovery in the current statutory environment is that legal acts undertaken in implementation of the restructuring plan are privileged in terms of the law of avoidance. 

			Pursuant to section 90 (1) StaRUG, the arrangements in a restructuring plan that has been confirmed with final and binding effect and legal acts that are undertaken in implementation of such a plan may as a rule not be avoided until viable recovery is achieved, unless confirmation was based on incorrect or incomplete information provided by the debtor and the other party was aware of this. 

			In particular, new financing provided by outside third parties in connection with the restructuring procedure and the provision of collateral for such financing (both of which may also be the subject of a restructuring plan, see section 12 StaRUG) are privileged by this arrangement, in any case until viable recovery is achieved. 

			However, transactions in connection with unconfirmed restructuring plans, i.e. those that were ultimately not implemented successfully, are not privileged. 

			Also not privileged are claims with the ranking specified in section 39 (1) No. 5 InsO or security which may be avoided under section 135 InsO.  

			
				
					Rehabilitation mediation

				

			

			In addition to the restructuring plan procedure, the StaRUG also provides for the ability to appoint a rehabilitation mediator to liaise between the debtor and the creditors. 

			According to the explanatory memorandum accompanying the StaRUG, rehabilitation mediation is envisaged primarily for micro and small enterprises that lack the resources to pay the costs of outside professional rehabilitation advice. 

			Rehabilitation mediation can result in the drafting of a rehabilitation settlement which, if confirmed by the court, enjoys the same privileges under the law of avoidance as a restructuring plan. 

			However, in contrast to a restructuring plan, a rehabilitation settlement cannot be enforced against the will of creditors opposed to it. 

			
				
					Conclusion

				

			

			The StaRUG for the first time creates a separate legal framework for business recovery outside of formal insolvency proceedings. It thus closes the current gap between out-of-court recovery and reorganisation through formal insolvency proceedings, and it improves the options for successful recovery and restructuring outside of formal insolvency proceedings. Particularly in light of the fact that other legal systems already have comparable restructuring frameworks (e.g. the English “scheme of arrangement”), this contributes to a marked improvement of the business recovery climate at the economic hub of the Federal Republic of Germany and thus prevent a flight to foreign legal systems. 

			However, a number of important recovery tools, such as alterations to current contracts, that are available in other EU jurisdictions (e.g. the Netherlands) were also eliminated in the course of the legislative process. To what extent this will contribute to a flight by undertakings seeking protection in other jurisdictions remains to be seen.
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					1 Directive (EU) 2019/1023 of the European Parliament and of the Council of 20 June 2019, Official Journal of the European Union L 172/18 of 26 June 2019. 

				

				
					2 See also the article on p. 33.

				

				
					3 The forecast period for imminent illiquidity is now 24 months (section 18 (2) InsO) and that for overindebtedness is 12 months (section 19 (2) sentence 1 InsO).

				

				
					4 As a rule, the restructuring court is the local court within whose district a higher regional court is located. This means greater concentration of proceedings than is the case with insolvency proceedings. There were calls by some Federal States for the establishment of cross-State restructuring courts to be permitted. The Act now makes it possible for several Federal States to designate a local court as competent for restructuring cases across Federal State borders and to create a joint restructuring division at a local court with jurisdiction for several Federal States. This is particularly important for states that have only one higher regional court and can use this possibility to create jurisdictions across districts.
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			Tourism industry in crisis – Analysis of the situation and potential solutions

			By André Bäcker, Certified Public Accountant and Tax Advisor, and Dr Christoph von Wilcken, Attorney-at-Law in Germany

			I. Tourism – A complex industry facing great challenges

			The outbreak of the coronavirus pandemic sent the German tourism industry into a full-blown crisis. In the press, stories of tour operators, hotels and airlines reporting a near total loss of revenue alternate with reports on an equally unprecedented infusion of government aid. The government-backed loan of EUR 350 million granted to the holiday charter airline Condor in September 2019 was considered extraordinary at the time, but today many times that amount is being marshalled to prop up the tourism industry.

			The composition of the industry is as diverse as it is fragile: From the way holidays are offered (package or customised) and sold (brick-and-mortar locations or online) to production (lodging, transportation, catering, add-on services – with a company’s own assets or “asset-light”) and servicing, the market features both fully integrated and fragmented value-added models, usually with an international dimension, giving rise to complex interdependencies.

			
				
					85% of tour operators and brokers at risk of going out of business

				

			

			Even though some companies may be able to weather the loss of holiday travellers, the same cannot be said for the industry as a whole. Indeed, with nearly three million employees and a share of GDP of almost 4% (domestic and foreign tourists approximately 80:20, leisure and business travellers also approximately 80:20)1, the importance of the industry is comparable to that of other pillars of the German economy such as retail and machinery construction. Today, 85% of tour operators and brokers believe they are at risk of going out of business. This is more than in any other industry.2

			German holidaymakers had previously been reliable customers. The state of the economy largely did not factor into their decision to travel – as was most recently demonstrated in impressive fashion during the financial market crisis in 2008/2009. It took travel bans and warnings to dampen the German enthusiasm for travel. 

			However, it would be ill-advised to surmise that riding out the problems will lead to light at the end of the tunnel. On the one hand, the impact that the coronavirus crisis will have on the amount of disposable income that people have and how they spend it is still completely uncertain. On the other hand, companies in the tourism value-added chain will be strained when they emerge from the crisis, strains they will have difficulty managing without further measures.

			This article will examine the current impact of the coronavirus crisis and governmental assistance on the German tourism market (as source and target market), focusing on the situation being experienced by brokers and operators and, in some cases, looking at specifics relating to hotels and holiday airlines.

			II. Analysis of the situation and outlook

			
				
					Situation prior to the coronavirus

				

			

			Even before the coronavirus, the business model of tour operators had already been affected by digital transformation. The classic business model of brick-and-mortar sales through travel agencies, typically accompanied by a seasonal catalogue with set hotel and airline partners and allotments, has long been exposed to disruption from online sales (OTAs) and digitalisation in the value-added chain (direct booking, dynamic packaging, adaptive pricing tools), which has led to increased competition and greater price transparency. Germans may well be counted on to reliably book their holidays, but they are also price-sensitive, meaning that a price difference of a few euros can lead to measurable customer migration. 

			In 2019 Germans spent about EUR 69.5 billion3 on holiday travel, a trend that until then had been continually rising. Today, about 25% of Germans travel domestically (trend rising), about 10% to long-haul destinations and the remainder mainly to destinations in the Mediterranean. In 2019 almost one-half of travel was booked directly with service providers or on product portals, with the majority of bookings being handled by operators or travel agencies. Despite what one might expect, the share of travel booked through operators and travel agencies has increased since 1995, but with more bookings being made online, including with operators/travel agencies. Nevertheless, there are still about 11,000 brick-and-mortar travel agencies4 in Germany today, although online sales overtook brick-and-mortar sales in 2018. This shows that people still seek professional assistance in arranging travel, compared with doing so entirely on their own. 

			Even though all-inclusive and sun-and-beach holidays continue to predominate and cruises have become increasingly popular, the desire for customisation has grown as a result of trends like experience, authenticity, smart health, and augmented reality. In some cases, this has led to specialisation, with elaborate multi-brand strategies that cater to various target groups, and thus to growth in the number of specialised niche providers (destination, travel type). Moreover, issues like “sustainable travel” and “flight shame” are factors that the tourism industry needs to take into consideration, even though they have not yet had any discernible impact on travel behaviour.

			Revenues of operators and travel agencies have also continued to rise, and of the roughly 2,300 German operators, the largest companies (TUI, DER, Thomas Cook,5 FTI, Aida Cruises, Alltours and Schauinsland) accounted for about 50% of the market volume in 2019. In 2019, growth in the SME segment outpaced that of the large players, which is an expression of increasing specialisation. This area also tends to be more profitable. 

			It is an open secret that the industry was barely profitable even prior to the coronavirus. The gross margin is 18%, but nearly two-thirds of this has to be committed to (internal or external) marketing. There is not much left over to deal with structural challenges and finance necessary investments for transformation.

			In addition, there is another factor specific to the business model in the tourism industry: Whereas in other industries, the cash conversion cycle normally has to be financed in advance through corresponding working capital financing, holiday travellers and airline passengers pay most if not all of the price of their trip upfront. However, this financing tool can become perilous if business falls off, because then an important element of financing is missing. In a worst-case scenario, refunds may need to be made – and this has now occurred.

			
				
					Impact of the coronavirus

				

			

			Although at the start of the coronavirus crisis, there was still hope that travel to major destinations could recommence in the second half of 2020 and at least part of peak season could be salvaged, that hope was quickly dashed. For instance, in July 2020 the German Federal Tourism Competence Centre6 estimated that domestic tourism revenues would decline by more than 40% compared with 2019. Domestic revenues are not expected to return to the 2019 level until 2022. International tourism in 2020 is expected to decline by almost 60% compared with 2019 and return to just 70% of that year’s level by 2022. The forecast for the airline segment is just as alarming as that for international tourism. The IATA predicts that it will take until 2024 for the sector to recover and return to the 2019 level.7

			Despite the end of the first lockdown in Germany and many other countries, bookings did not pick up appreciably. Even where travel warnings had been lifted for certain destinations and holidaymakers could travel again, the restrictions in effect locally (hygiene rules, social distancing) or upon return (coronavirus test, possibly quarantine) continued to be so significant that no one was really interested in travelling. Moreover, holidaymakers continued to be worried that they will be unable to return from their destinations. In general, it appears that bookings are being made at the last minute, which in turn adversely affects capacity management and down-payment financing. 

			Although the confidence barometer for the hotel/hospitality industry noticeably improved when restrictions were eased in July 2020, the mood among travel operators and brokers remained bleak, and is now darkening further due to the second lockdown. This is also reflected on the stock exchange: The EuroStoxx Europe 600 Travel & Leisure index stood at EUR 25 prior to the coronavirus. Today, it stands at around EUR 16, representing a loss in value of about 40%.

			The tourism industry is not only battling the absence of bookings and the lack of cash flow caused by this. Holidaymakers are also demanding refunds of their down payments, which puts additional, severe pressure on cash flow. To make matters worse, the Local Court of Frankfurt8 ruled that in the case of extraordinary events (and, according to the ruling, this also includes the specific risk of infection that can be expected even in the absence of a formal travel warning), customers may cancel travel and demand a refund of the full travel price without cancellation fees. 

			III. Approaches for stabilisation and restructuring

			a. Stabilisation approaches for short-term

			Since the start of the coronavirus crisis, Germany has enacted aid packages and programmes of measures that have benefited the tourism industry to varying degrees.

			
				
					Allowances for short-time working

				

			

			Many companies were able to alleviate their situation noticeably as a result of the (repeatedly) improved arrangements concerning short-time working, which are now set to expire at the end of 2021. Particularly at travel agencies, personnel costs make up between 50 and 60% of total costs.

			However, it should not be overlooked here that despite the loss of revenue, operators and brokers are very busy dealing with cancellations and rebookings, meaning that even with a complete loss of revenue, work has not fallen off to any significant extent. Moreover, these companies will need to find a way to fund personnel costs when business picks up again.

			
				
					Deferrals for value-added tax and social security contributions, temporary reduction of the VAT rate

				

			

			Because new value-added tax is only incurred on new bookings (and the down payments to be made on them), the VAT-mitigating impact of the simplified deferral rules will only bring relief when business picks up again noticeably. Moreover, based on the rulings to date of the German Federal Fiscal Court on the liability of management for such deferred tax amounts, there is a risk of personal liability, meaning that a deferral should be applied for only if it is completely assured that liquidity will be available to pay the tax when due. But in that case, there is normally no need for such a deferral. Nor has the lowering of the VAT rate by three percentage points provided much stimulus (as it has probably failed to do for the German economy generally) – Germans are not scheduling holidays for a certain period or bringing them forward solely because of this factor.

			
				
					Provisional assistance for SMEs

				

			

			Particularly for travel agencies and smaller operators, the subsidies for operating costs, which do not have to be repaid, are certainly well suited for offsetting a portion of revenue losses. However, in light of the expected duration of the crisis, it is an open question how much a maximum subsidy of EUR 150,000 will help a travel agency with more than 10 employees (despite allowances for short-time working). While travel agencies also essentially benefited from the moratorium on termination in the event of rent arrears that was granted for the months of April to June 2020, its impact was modest.

			
				
					Loans under special KfW programmes

				

			

			The programme for KfW loans prompted by the coronavirus, which has since become quite extensive, helps businesses cover financing needs. To qualify, however, the company’s bank must agree to cover the risk portion (10 to 20%). Even for financially sound companies, this is more than just a mere formality, since the outlook for the further development of the industry is very bleak and companies are ultimately financing losses with loans. Because the industry’s financial position was weak even prior to the coronavirus, this will not solve the problem but only postpone it, unless further measures are taken at the same time.

			
				
					Resources from the Economic Stabilisation Fund

				

			

			The German government’s Economic Stabilisation Fund makes resources of an equity or equity-like character available to companies of a certain size (sales > EUR 50 million) or importance. They can be structured as guaranties, silent participations, or customised financing and are explicitly subsidiary to other programmes.

			
				
					Modification of the refund rules

				

			

			The German attempt to require customers by law to accept vouchers in lieu of refunds was rejected by the EU Commission. It did, however, result in the right to offer customers a voucher for package holidays, which is then guaranteed by the state in the event of the insolvency of the operator (including beyond the total amount of EUR 110 million under the “travel insurance certificate” scheme, which ensures that travellers are refunded in case of an operator’s insolvency). This does not affect the customer’s right to choose between cash and a voucher. The German Travel Association (DRV) estimates acceptance rates for vouchers of between 10 and 20%.

			
				
					Measures to stabilise the booking situation and sales network

				

			

			At the same time, operators are currently attempting to give customers a sense of security around their bookings by offering them expanded booking options (no cancellation fees) and/or additional insurance coverage for repatriation if the customer is stranded (such as FairVersicherung offered by Schauinsland). They are also adjusting terms for travel agencies. Commissions are being paid out earlier, and refunds of commissions in the event of cancellation are being claimed later. 

			Despite the German Covid-19 Insolvency Suspension Act (COVID-19-Insolvenzaussetzungsgesetz, COVInsAG),9 insolvencies are increasing among both operators and brokers (e.g. Medina Reisen, China Tours, Galeria Reisen, STA Travel, Fahrenkrog, Transocean, NRS, RB Alster, and many others).

			b. Approaches for medium- and long-term restructuring

			Particularly where they avail themselves of the above-mentioned loan-based stabilisation measures, companies that had needed to make structural adjustments prior to the coronavirus must now do so in the midst of a drastic crisis in demand that is not expected to abate any time soon. In this respect, the coronavirus crisis is also acting as a catalyst.

			When embarking on changes, companies should first establish a promising strategy and only then define individual measures that are designed to implement the strategy. Although it is difficult to provide answers that are applicable across the board – a task that would in any case be beyond the scope of this article – the following sets out several basic considerations. 

			In essence, the tourism industry is facing challenges similar to those in other industries. New digital business models are disrupting conventional structures, other than where those structures offer sufficient added value. A prominent example of this is retail. A (brick-and-mortar) structure is viable only if it delivers an added value compared with the online world, along with lower transaction costs. This is difficult for standard products, and it is more likely to succeed the more customers value factors such as brand, quality in terms of both product and advice, customised offerings, and after-sales service. At any rate, this is the case for a relevant, growing portion of demand. Nevertheless, driven by high fixed costs and low margins, many operators have felt compelled to pursue growth, despite low profitability. Specialised niche providers are however already showing that growth and margin are easier to achieve with focused offerings.

			Therefore, we believe that a two-tiered market will likely emerge for tourism in the future. One tier will provide highly standardised “commodity” offerings, which can be produced with extremely high efficiency (IT, processes) and ultimately marketed online with a focus mainly on price, with flexible partnerships in sales and in production models. The main opportunities for boosting margins in this area are supplemental or downstream customisation options (upgrades, logistics), which are difficult to compare between providers, and offers at travel destinations, which can be booked as an add-on online or after the traveller arrives. The other tier is a growing market for travellers who are looking for a customised holiday experience, are in need of advice and service to achieve it, and are considerably less price-sensitive. Servicing this market requires target group-specific brands, skilled advice during in-store sales, concomitant true omni-channel delivery, and a flexible, high-quality product.

			Whether operators then elect to take an asset-light or asset-heavy (airlines, hotels, cruise) approach in the various segments of the value-added chain is ultimately determined by risk-return considerations. In stable situations, asset-heavy providers benefit from the margins in their segments of the value-added chain, but in the current economic downturn, their fixed costs place an enormous strain on them.

			Once the strategy has been defined, a variety of investments will be necessary: in IT, in processes and in structural adjustments, in the latter instance, primarily concerning the network of branch locations and personnel. Numerous operators have already announced that they intend to (or need to) streamline their networks, including closing branches and downsizing their workforces. This is also reflected in the adjustments reported by airlines, all of whom are planning to drastically reduce their capacities (Lufthansa, Condor and TUI-Fly).

			c. Legislative environment

			To enable companies to stabilise their situation and make use of the tools offered by the legislator in response to the crisis, the period for applying for insolvency proceedings was initially suspended until 30 September 2020, and in an interim step until 31 December 2020 in situations of overindebtedness within the meaning of section 19 InsO.10 On condition that an entity has applied for government assistance to mitigate the consequences of the Covid-19 pandemic, the obligation to file for commencement of proceedings on this ground remains suspended until 31 January 2021.11 Regardless of how long the suspension of the obligation to apply for commencement of insolvency proceedings is extended for – and this can be done by statutory order until 31 March 2021 – it is not enough, on its own, to address the challenges the sector is facing. The Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen, StaRUG) in particular, which entered into force on 1 January 2021, offers new possibilities for affected companies to complement existing in-court restructuring proceedings.

			
				
					Suspension of the obligation to apply for commencement of insolvency proceedings

				

			

			The suspension of the obligation to apply for commencement of insolvency proceedings in the COVInsAG was a logical response to the breaking pandemic and its economic effects, which to begin with were probably most conspicuous in the tourism industry. The maximum period available to businesses to remedy a ground for insolvency once it has arisen – three weeks – would not have been enough for the vast majority of businesses. The additional liquidity provided by government measures would have come too late. The legislators not only suspended the obligation to apply for commencement of proceedings itself, but also set out the further consequences of the suspension. In particular, the personal liability of directors and officers arising from the prohibition on payments under section 62 of the Act Concerning Limited Liability Companies (Gesetz über Gesellschaften mit beschränkter Haftung, GmbHG), section 92 of the Stock Corporation Act (Aktiengesetz, AktG), section 99 of the Cooperative Societies Act (Genossenschaftgsgesetz, GenG) and section 130a of the Commercial Code (Handelsgesetzbuch, HGB), also in conjunction with section 170a HGB, was restricted. Incentives to make additional loans available to undertakings during the suspension period were also put in place. In addition, the ability of creditors to file applications for commencement of proceedings was restricted for the period between 28 March and 28 June 2020. Finally, the aforementioned power to issue statutory orders extending the derogations must be exercised by 31 March 2021. 

			The suspension to apply for commencement of insolvency proceedings applies only in situations where material insolvency is due to the spread of the SARS-CoV-2 virus. In light of the structural transformation described above, this is not likely to be the case for some companies in the industry. It can be assumed that in some cases questions will be asked about whether there were grounds for insolvency even before the appearance of the virus in Germany in March 2020. In these cases the COVInsAG is of no help in terms of liability of directors and officers; ultimately they will be found to have delayed in filing their application, with all respective consequences. Even where companies properly rely on the suspension of the obligation to apply for commencement, there remains a risk that the individuals responsible may need to prove this in a way which will stand up in court. And while the directors and officers of such a company will indeed be exempted from liability for breach of statutory payment prohibitions when material insolvency has occurred, the legislation does not clarify whether they will be liable to their business partners if they continue business operations despite material insolvency.

			
				
					Reorganisation during protective shield procedure/insolvency proceedings

				

			

			For those companies which have justifiably refrained from applying for commencement of insolvency proceedings, an accurate assessment of the impacts of the crisis on future financing is vital. Alongside adequate liquidity, adjustment of important contracts is also key to avoiding insolvency in the future. Collective wage agreements are significant for most companies in the tourism industry, but other long-term contracts such as property leases, and for airlines aircraft leasing agreements, are important too. Depending on how the pandemic unfolds, it is quite possible that further adjustments to these will be needed. Once the suspension period has ended, if not before, many companies will no longer be able to avoid insolvency proceedings. But it is possible to reorganise a company during such proceedings. Following the 2009 financial crisis, German legislators sought to improve the options for recovery, particularly for in-court insolvency proceedings. However, proceedings of this kind pose a particular challenge for an industry whose customers – especially in light of recent experience – may react very critically to signs of insolvency. A tour operator which has entered insolvency will not find a provider of customer payment protection contracts willing to deal with it. It remains to be seen to what extent the proposed fund-based approach to securing customer refund claims will help the situation. For the airline industry at least, one significant hurdle to reorganisation via in-court proceedings has been removed. In case of self-administration, the existing management retains the power to manage and dispose of assets, meaning that an airline in self-administration will not have its Air Operator Certificate (AOC) automatically withdrawn by the German Federal Aviation Office (Luftfahrt-Bundesamt). Provided that the parties involved are brought on board through proper communication, the initiation of proceedings offers additional opportunities for reorganisation. Here the extended arrangements for short-time working allowance will presumably overshadow simplified employment law measures; but as well as these insolvency law also offers shorter notice periods and the option of not entering into unwanted contracts. The tools provided by the Insolvency Code are very helpful during reorganisation, particularly in relation to negotiations regarding rental property and possible reduction of sites. Finally, the “protective shield procedure”, which was introduced in 2012, is helpful because it is not initially made public and for many parties involved does not carry the same stigma as insolvency, including with regard to communication. Unfortunately, the amendments to the InsO introduced in January 2021 by the Act on the Advancement of Restructuring and Insolvency Law (Sanierungs- und Insolvenzfortentwicklungsgesetz, SanInsFoG)12 hamper access to self-administration – the result of a review of the Act for the Further Facilitation of the Reorganisation of Companies (Gesetz zur weiteren Erleichterung der Sanierung von Unternehmen, ESUG) which took place in a quite different macroeconomic context. Application of the new rules regarding the self-administration procedure has been deferred until the end of 2021; we can only hope that this is adequate for this crisis.

			
				
					Preventive  restructuring framework

				

			

			The preventive restructuring framework,13 which has been in place since 1 January 2021, adds a new instrument to the restructuring practitioner’s tool kit.

			However, access to the framework is limited to companies at the imminent illiquidity stage (which must be tested for a forecast period of 24 months). It is inaccessible if illiquidity or overindebtedness (for which the two-stage definition has been retained, but the period for the business continuation forecast is now twelve months) has already occurred, and on the balance of probabilities it is not likely that it can be remedied via a preventive restructuring framework. Given the need for regular inflows of funds, which even a preventive restructuring framework cannot “remedy”, there would appear to be limited scope for application of this tool in the tourism sector, unless it is only the entity’s existing debts which are preventing the provision of new funds and only a preventive restructuring framework would permit this.

			The possibilities of the restructuring framework are limited to purely financial restructurings. In particular, the StaRUG does not permit alterations to employee rights. In this respect, the preventive restructuring framework could in future, given a high level of creditor consent (75%), help companies in the tourism sector reduce or restructure burdens acquired during the crisis, potentially by way of highly granular refund claims (to the detriment of their customers). The ability to limit the restructuring to specific creditor groups, and to carry out it in a non-public manner, could help avert uncertainty among customers. The architects of the legislative procedure are aware of the timing of the expiry of the suspension of the obligation to apply for commencement of insolvency proceedings, after which new out-of-court restructuring proceedings need to be available. It is vital that companies explore the new options available to them. Waiting to do so, enabled by short-time working and other subsidies, is damaging.

			IV. Summary

			Given the anticipated duration of the coronavirus crisis, the assistance packages announced so far will not be enough to stop a nationwide wave of insolvencies among drivers of value creation in the tourism industry. Some operators are already in the second or third round of financing, which at the end of day – even if they are successful – will leave companies with unmanageable financial burdens. Subsequent financial restructuring is unavoidable. Increased awareness of this among the public bodies who are providing loans will not increase their willingness to lend. This raises the question of what a bridging model for the tourist industry might look like. Only a combination of non-repayable subsidies (such as the short-time working allowance or insolvency pay, perhaps expanded and extended) in conjunction with implementation of the structural changes to establish or restore profitability that were needed even before the coronavirus can succeed. While it would then make sense for new lenders to provide financing for this, for old creditors and shareholders it would mean realising losses in value which on sober reflection have already occurred, but which would at least enable businesses to be saved. If a consensual agreement cannot be reached, the preventive restructuring framework route and restructuring by way of self-administration both remain available.
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			Insolvency statistics

			By Volker Böhm, Attorney-at-Law in Germany and Certified Specialist in Insolvency Law

			The year 2020 was marked by the coronavirus crisis. It caused the German economy to experience a downturn that has surpassed even the financial market crisis in 2008. As early as April 2020, the International Monetary Fund (IMF) was predicting the worst recession since the Great Depression in the 1930s.1 In June 2020, the German Council of Economic Experts issued its second economic outlook for 2020 since the outbreak of the Covid-19 pandemic, forecasting that gross domestic product would fall by 6.5%.2 Earlier, in March 2020, the Council had published a special report on the coronavirus pandemic in which it anticipated a decline by as much as 8.5%. For 2021, the Council’s economic “sages” are forecasting GDP growth of 4.9%, with a return to the pre-pandemic level in 2022. 

			The travel and tourism3 and catering industries both continue to be hit particularly hard by the shutdown and its consequences. But the automotive industry and machinery construction, which were already in bad shape to begin with, also suffered considerably from the reduced export possibilities and supply chain disruptions. Admittedly, the Federal Government put together the largest (financial) aid package in the history of the Federal Republic of Germany, with “budgetary measures” totalling EUR 353.3 billion and guarantees of EUR 819.7 billion.4 But the emergency aid of EUR 9,000 (companies with up to five employees) and EUR 15,000 (with up to 10 employees) for a maximum of three months was probably just a drop in the bucket for many companies. 

			Contrary to expectations, however, the number of insolvencies has not increased. Instead, company insolvencies once more fell nationwide in 2019 for the eighth year in a row. Similarly, insolvencies in the first half of 2020 declined by about 5% compared with the prior-year period (from 6,864 to 6,498 commenced insolvency proceedings) despite the coronavirus pandemic. This is shown in the first and second sets of figures, showing total commenced company insolvencies (including sole proprietorships) in 2019 and in the first half of 2020, broken down by federal state. 

			A comparison of the insolvency figures of the federal states reveals, unsurprisingly, that Germany’s most populous state, North Rhine-Westphalia, also posted the most insolvencies, with more than twice as many commenced insolvency proceedings as in Bavaria, which came in second. The commencement rate rose only slightly, by less than one percentage point to approximately 72.32%. 

			There were noteworthy changes in terms of the total value of the claims affected by an insolvency. In 2019 creditor claims averaged EUR 1.199 million per application for commencement of insolvency proceedings, representing a slight increase over the previous year (EUR 1.083 million). However, the statistics for the first half of 2020 show creditor claims averaging EUR 1.801 million, meaning a rise of nearly 40% compared with 2019. This is consistent with the finding by the Halle Institute for Economic Research (IWH) that while fewer companies entered insolvency in 2020, they were larger.5 The total value of insolvency claims in 2019 once again increased slightly compared with the previous year, from EUR 21.0 billion to EUR 22.4 billion. Here, too, the rise in the first half of 2020 is striking: From January to June 2020, creditor claims amounted to approximately EUR 16.2 billion. When extrapolated for the year as a whole, the total value of claims would amount to EUR 32.4 billion, meaning an increase of about 30% compared with the previous year. 

			This should also be borne in mind when viewing the following chart. It shows the trend in (company) insolvency figures since 2010, which is based on the official statistics of the Federal Government and the federal states. Although the number of insolvency proceedings has been falling since 2011, this does not necessary mean that the losses caused by insolvencies are decreasing as well – as is made clear by the foregoing figures. 

			The next two lists show the number of standard insolvency proceedings commenced in 2019 and the first half of 2020, broken down by insolvency court. Once again, Berlin is the undisputed leader, with 1,479 commenced company insolvency proceedings. In contrast to the statistics above, these figures also include natural persons who were formerly self-employed. Cologne overtook Munich for second place, with 962 proceedings. 

			The number of proceedings involving self-administration and the protective shield procedure fell slightly year-on-year to 217 cases, or 1.60% of total insolvency proceedings (in 2018, the figure was 1.63%). In the first half of 2020, there were 167 such “ESUG” proceedings (for the Act for the Further Facilitation of the Reorganisation of Companies (Gesetz zur weiteren Erleichterung der Sanierung von Unternehmen, ESUG)) involving self-administration and the protective shield procedure, which is a relatively high number. Extrapolated for the year as a whole, this would mean 334 proceedings, which would be the highest number by far since the ESUG was introduced. 

			The final overview, showing the top 10 firms in 2019 by administrator appointment reveals few surprises: The upper half of the table is occupied by law firms that have a nationwide presence, with the share of appointed administrators numbering in the double digits. Nor were there many changes in the bottom half of the table compared with the previous year. The share of company insolvencies that were handled by administrators from the top 10 law firms rose from 22% in 2018 to 23% in 2019, reaching as high as 25% in the first half of 2020. While this indicates that the top 10 law firms have an established position on the market, it also means at the same time that 75% of insolvency proceedings are being awarded to administrators who work in smaller or regional units. 
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			Corporate Insolvencies1 in Germany in 2019
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			Corporate Insolvencies1 in Germany, First Six Months of 2020
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							Amount per

							claim

							in 1,000 Euro

						
					

				
				
					
							
							1

						
							
							24

						
							
							Baden-Württemberg

						
							
							633

						
							
							315

						
							
							948

						
							
							66.77

						
							
							1,319,074

						
							
							1,391

						
					

					
							
							2

						
							
							29

						
							
							Bavaria

						
							
							932

						
							
							371

						
							
							1,303

						
							
							71.53

						
							
							2,867,017

						
							
							2,200

						
					

					
							
							3

						
							
							1

						
							
							Berlin

						
							
							 458

						
							
							 227

						
							
							685

						
							
							66.86

						
							
							278,072

						
							
							406

						
					

					
							
							4

						
							
							4

						
							
							Brandenburg

						
							
							 144

						
							
							 49

						
							
							193

						
							
							74.61

						
							
							124,687

						
							
							646

						
					

					
							
							5

						
							
							2

						
							
							Bremen

						
							
							88

						
							
							38

						
							
							126

						
							
							69.84

						
							
							326,851

						
							
							2,594

						
					

					
							
							6

						
							
							1

						
							
							Hamburg

						
							
							222

						
							
							22

						
							
							244

						
							
							90.98

						
							
							41,040

						
							
							168

						
					

					
							
							7

						
							
							18

						
							
							Hesse

						
							
							475

						
							
							243

						
							
							718

						
							
							66.16

						
							
							6,384,859

						
							
							8,893

						
					

					
							
							8

						
							
							4

						
							
							Meckl. West Pomerania

						
							
							104

						
							
							21

						
							
							125

						
							
							83.20

						
							
							159,729

						
							
							1,278

						
					

					
							
							9

						
							
							33

						
							
							Lower Saxony

						
							
							533

						
							
							202

						
							
							735

						
							
							72.52

						
							
							543,806

						
							
							740

						
					

					
							
							10

						
							
							19

						
							
							North-Rhine Westphalia

						
							
							1,735

						
							
							664

						
							
							2,399

						
							
							72.32

						
							
							3,327,624

						
							
							1,387

						
					

					
							
							11

						
							
							22

						
							
							Rhineland-Palatinate

						
							
							257

						
							
							98

						
							
							355

						
							
							72.39

						
							
							252,856

						
							
							712

						
					

					
							
							12

						
							
							1

						
							
							Saarland

						
							
							80

						
							
							35

						
							
							115

						
							
							69.57

						
							
							28,738

						
							
							250

						
					

					
							
							13

						
							
							3

						
							
							Saxony

						
							
							263

						
							
							 82

						
							
							345

						
							
							76.23

						
							
							184,900

						
							
							536

						
					

					
							
							14

						
							
							4

						
							
							Saxony-Anhalt

						
							
							147

						
							
							75

						
							
							222

						
							
							66.22

						
							
							112,131

						
							
							505

						
					

					
							
							15

						
							
							13

						
							
							Schleswig-Holstein

						
							
							343

						
							
							15

						
							
							361

						
							
							95.01

						
							
							29,018

						
							
							80

						
					

					
							
							16

						
							
							4

						
							
							Thuringia

						
							
							84

						
							
							35

						
							
							119

						
							
							70.59

						
							
							208,152

						
							
							1,749

						
					

					
							
							
							182

						
							
							Total:

						
							
							6,498

						
							
							2,492

						
							
							8,990

						
							
							72.28

						
							
							16,188,554

						
							
							1,801

						
					

				
			

			
			1 Including businesses under sole proprietorship and freelancers.

			Source: official statistics of the Federation and the Länder (Federal Statistics Office, Länder Statistics Offices).

			

		

		

		
			Insolvency Proceedings Opened in Germany,1 2010–2019 

			
				
					
					
					
					
					
					
					
					
					
					
					
					
				
				
					
							
							Number of

							insolvency

							courts

						
							
							Federal state

						
							
							2009

						
							
							2010

						
							
							2011

						
							
							2012

						
							
							2013

						
							
							2014

						
							
							2015

						
							
							2016

						
							
							2017

						
							
							2018

						
					

				
				
					
							
							24

						
							
							Baden-Württemberg

						
							
							1,637

						
							
							1537

						
							
							1,481

						
							
							1,417

						
							
							1,256

						
							
							1,272

						
							
							1,122

						
							
							1,221

						
							
							1,329

						
							
							1,287

						
					

					
							
							29

						
							
							Bavaria

						
							
							2,626

						
							
							2436

						
							
							2,364

						
							
							2,239

						
							
							2,174

						
							
							2,341

						
							
							1,932

						
							
							1,867

						
							
							1,764

						
							
							1,923

						
					

					
							
							1

						
							
							Berlin

						
							
							1,017

						
							
							911

						
							
							881

						
							
							811

						
							
							817

						
							
							916

						
							
							924

						
							
							842

						
							
							896

						
							
							896

						
					

					
							
							4

						
							
							Brandenburg

						
							
							511

						
							
							497

						
							
							446

						
							
							444

						
							
							440

						
							
							363

						
							
							404

						
							
							334

						
							
							319

						
							
							307

						
					

					
							
							2

						
							
							Bremen

						
							
							162

						
							
							180

						
							
							163

						
							
							165

						
							
							198

						
							
							179

						
							
							107

						
							
							113

						
							
							168

						
							
							111

						
					

					
							
							1

						
							
							Hamburg

						
							
							719

						
							
							609

						
							
							626

						
							
							839

						
							
							870

						
							
							640

						
							
							735

						
							
							584

						
							
							536

						
							
							596

						
					

					
							
							18

						
							
							Hesse

						
							
							1,215

						
							
							1209

						
							
							1,103

						
							
							1,148

						
							
							977

						
							
							967

						
							
							931

						
							
							935

						
							
							916

						
							
							905

						
					

					
							
							4

						
							
							Meckl, West Pomerania

						
							
							368

						
							
							344

						
							
							284

						
							
							251

						
							
							238

						
							
							258

						
							
							245

						
							
							189

						
							
							203

						
							
							189

						
					

					
							
							33

						
							
							Lower Saxony

						
							
							1,794

						
							
							1802

						
							
							1,740

						
							
							1,602

						
							
							1,559

						
							
							1,363

						
							
							1,379

						
							
							1,273

						
							
							1,185

						
							
							1,049

						
					

					
							
							19

						
							
							North-Rhine Westphalia

						
							
							8,819

						
							
							8567

						
							
							8,275

						
							
							6,871

						
							
							5,993

						
							
							5,485

						
							
							4,982

						
							
							4,249

						
							
							4,038

						
							
							3,925

						
					

					
							
							22

						
							
							Rhineland-Palatinate

						
							
							965

						
							
							945

						
							
							836

						
							
							804

						
							
							678

						
							
							650

						
							
							565

						
							
							535

						
							
							509

						
							
							517

						
					

					
							
							1

						
							
							Saarland

						
							
							254

						
							
							308

						
							
							240

						
							
							254

						
							
							222

						
							
							211

						
							
							219

						
							
							168

						
							
							201

						
							
							205

						
					

					
							
							3

						
							
							Saxony

						
							
							1,352

						
							
							1206

						
							
							1,077

						
							
							967

						
							
							856

						
							
							786

						
							
							836

						
							
							732

						
							
							644

						
							
							525

						
					

					
							
							4

						
							
							Saxony-Anhalt

						
							
							609

						
							
							579

						
							
							480

						
							
							525

						
							
							434

						
							
							427

						
							
							369

						
							
							359

						
							
							334

						
							
							312

						
					

					
							
							13

						
							
							Schleswig-Holstein

						
							
							986

						
							
							2092

						
							
							913

						
							
							798

						
							
							809

						
							
							842

						
							
							797

						
							
							715

						
							
							614

						
							
							615

						
					

					
							
							4

						
							
							Thuringia

						
							
							448

						
							
							364

						
							
							399

						
							
							339

						
							
							318

						
							
							279

						
							
							241

						
							
							231

						
							
							251

						
							
							168

						
					

					
							
							182

						
							
							Total

						
							
							23,482

						
							
							23,586

						
							
							21,308

						
							
							19,474

						
							
							17,839

						
							
							16,979

						
							
							15,788

						
							
							14,347

						
							
							13,907

						
							
							13,530

						
					

				
			


		

		
			1. Number of insolvencies
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			2. Change from previous year in %
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					1  Including businesses under sole proprietorship and freelancers.

			Source: official statistics of the Federation and the Länder (Federal Statistics Office, Länder Statistics Offices).

		

			Insolvency Proceedings Opened in Germany, 2019

			1. In alphabetical order by insolvency court:

			
				
					
					
					
					
				
				
					
							
							Insolvency courts

						
							
							Total

							No.

						
							
							Thereof, legal

							entities1

						
							
							Thereof, natural

							persons

						
					

				
				
					
							
							Aachen

						
							
							340

						
							
							82

						
							
							258

						
					

					
							
							Aalen

						
							
							102

						
							
							30

						
							
							72

						
					

					
							
							Alzey

						
							
							18

						
							
							2

						
							
							16

						
					

					
							
							Amberg

						
							
							71

						
							
							23

						
							
							48

						
					

					
							
							Ansbach

						
							
							69

						
							
							19

						
							
							50

						
					

					
							
							Arnsberg

						
							
							122

						
							
							35

						
							
							87

						
					

					
							
							Aschaffenburg

						
							
							91

						
							
							25

						
							
							66

						
					

					
							
							Augsburg

						
							
							238

						
							
							59

						
							
							179

						
					

					
							
							Aurich

						
							
							68

						
							
							13

						
							
							55

						
					

					
							
							Bad Hersfeld

						
							
							22

						
							
							5

						
							
							17

						
					

					
							
							Bad Homburg v. d. H.

						
							
							56

						
							
							27

						
							
							29

						
					

					
							
							Bad Kreuznach

						
							
							65

						
							
							22

						
							
							43

						
					

					
							
							Bad Neuenahr-Ahrweiler

						
							
							56

						
							
							12

						
							
							44

						
					

					
							
							Baden-Baden

						
							
							83

						
							
							15

						
							
							68

						
					

					
							
							Bamberg

						
							
							84

						
							
							20

						
							
							64

						
					

					
							
							Bayreuth

						
							
							81

						
							
							29

						
							
							52

						
					

					
							
							Berlin

						
							
							1479

						
							
							578

						
							
							901

						
					

					
							
							Bersenbrück

						
							
							26

						
							
							10

						
							
							16

						
					

					
							
							Betzdorf

						
							
							47

						
							
							9

						
							
							38

						
					

					
							
							Bielefeld

						
							
							368

						
							
							125

						
							
							243

						
					

					
							
							Bingen/Rh.

						
							
							29

						
							
							8

						
							
							21

						
					

					
							
							Bitburg

						
							
							36

						
							
							9

						
							
							27

						
					

					
							
							Bochum

						
							
							333

						
							
							91

						
							
							242

						
					

					
							
							Bonn

						
							
							347

						
							
							85

						
							
							262

						
					

					
							
							Bremen

						
							
							233

						
							
							119

						
							
							114

						
					

					
							
							Bremerhaven

						
							
							52

						
							
							13

						
							
							39

						
					

					
							
							Brunswick

						
							
							104

						
							
							34

						
							
							70

						
					

					
							
							Bückeburg

						
							
							49

						
							
							16

						
							
							33

						
					

					
							
							Celle

						
							
							78

						
							
							22

						
							
							56

						
					

					
							
							Chemnitz

						
							
							407

						
							
							82

						
							
							325

						
					

					
							
							Cloppenburg

						
							
							63

						
							
							35

						
							
							28

						
					

					
							
							Coburg

						
							
							81

						
							
							21

						
							
							60

						
					

					
							
							Cochem

						
							
							16

						
							
							3

						
							
							13

						
					

					
							
							Cologne

						
							
							962

						
							
							314

						
							
							648

						
					

					
							
							Cottbus

						
							
							154

						
							
							38

						
							
							116

						
					

					
							
							Crailsheim

						
							
							21

						
							
							9

						
							
							12

						
					

					
							
							Cuxhaven

						
							
							84

						
							
							29

						
							
							55

						
					

					
							
							Darmstadt

						
							
							366

						
							
							117

						
							
							249

						
					

					
							
							Deggendorf

						
							
							44

						
							
							12

						
							
							32

						
					

					
							
							Delmenhorst

						
							
							56

						
							
							15

						
							
							41

						
					

					
							
							Dessau

						
							
							114

						
							
							30

						
							
							84

						
					

					
							
							Detmold

						
							
							91

						
							
							23

						
							
							68

						
					

					
							
							Dortmund

						
							
							433

						
							
							105

						
							
							328

						
					

					
							
							Dresden

						
							
							348

						
							
							89

						
							
							259

						
					

					
							
							Duisburg

						
							
							415

						
							
							114

						
							
							301

						
					

					
							
							Düsseldorf

						
							
							514

						
							
							234

						
							
							280

						
					

					
							
							Erfurt

						
							
							184

						
							
							53

						
							
							131

						
					

					
							
							Eschwege

						
							
							29

						
							
							5

						
							
							24

						
					

					
							
							Essen

						
							
							483

						
							
							164

						
							
							319

						
					

					
							
							Esslingen

						
							
							160

						
							
							51

						
							
							109

						
					

					
							
							Eutin

						
							
							66

						
							
							8

						
							
							58

						
					

					
							
							Flensburg

						
							
							116

						
							
							43

						
							
							73

						
					

					
							
							Frankfurt/M.

						
							
							411

						
							
							162

						
							
							249

						
					

					
							
							Frankfurt/O.

						
							
							170

						
							
							48

						
							
							122

						
					

					
							
							Freiburg

						
							
							162

						
							
							26

						
							
							136

						
					

					
							
							Friedberg

						
							
							81

						
							
							17

						
							
							64

						
					

					
							
							Fritzlar

						
							
							38

						
							
							7

						
							
							31

						
					

					
							
							Fulda

						
							
							41

						
							
							16

						
							
							25

						
					

					
							
							Fürth (Bay)

						
							
							150

						
							
							38

						
							
							112

						
					

					
							
							Gera

						
							
							144

						
							
							29

						
							
							115

						
					

					
							
							Gießen

						
							
							71

						
							
							16

						
							
							55

						
					

					
							
							Gifhorn

						
							
							95

						
							
							28

						
							
							67

						
					

					
							
							Göppingen

						
							
							85

						
							
							27

						
							
							58

						
					

					
							
							Goslar

						
							
							51

						
							
							10

						
							
							41

						
					

					
							
							Göttingen

						
							
							121

						
							
							17

						
							
							104

						
					

					
							
							Hagen

						
							
							245

						
							
							71

						
							
							174

						
					

					
							
							Halle-Saalkreis

						
							
							187

						
							
							57

						
							
							130

						
					

					
							
							Hamburg

						
							
							857

						
							
							332

						
							
							525

						
					

					
							
							Hameln

						
							
							100

						
							
							27

						
							
							73

						
					

					
							
							Hanau

						
							
							116

						
							
							32

						
							
							84

						
					

					
							
							Hannover

						
							
							307

						
							
							110

						
							
							197

						
					

					
							
							Hechingen

						
							
							78

						
							
							15

						
							
							63

						
					

					
							
							Heidelberg

						
							
							101

						
							
							34

						
							
							67

						
					

					
							
							Heilbronn

						
							
							260

						
							
							68

						
							
							192

						
					

					
							
							Hildesheim

						
							
							72

						
							
							16

						
							
							56

						
					

					
							
							Hof

						
							
							62

						
							
							14

						
							
							48

						
					

					
							
							Holzminden

						
							
							7

						
							
							
							7

						
					

					
							
							Husum

						
							
							37

						
							
							11

						
							
							26

						
					

					
							
							Idar-Oberstein

						
							
							45

						
							
							9

						
							
							36

						
					

					
							
							Ingolstadt

						
							
							119

						
							
							45

						
							
							74

						
					

					
							
							Itzehoe

						
							
							26

						
							
							5

						
							
							21

						
					

					
							
							Kaiserslautern

						
							
							83

						
							
							15

						
							
							68

						
					

					
							
							Karlsruhe

						
							
							242

						
							
							73

						
							
							169

						
					

					
							
							Kassel

						
							
							140

						
							
							30

						
							
							110

						
					

					
							
							Kempten

						
							
							129

						
							
							24

						
							
							105

						
					

					
							
							Kiel

						
							
							109

						
							
							22

						
							
							87

						
					

					
							
							Kleve

						
							
							155

						
							
							47

						
							
							108

						
					

					
							
							Koblenz

						
							
							97

						
							
							28

						
							
							69

						
					

					
							
							Königstein

						
							
							25

						
							
							5

						
							
							20

						
					

					
							
							Konstanz

						
							
							108

						
							
							30

						
							
							78

						
					

					
							
							Korbach

						
							
							28

						
							
							8

						
							
							20

						
					

					
							
							Krefeld

						
							
							161

						
							
							69

						
							
							92

						
					

					
							
							Landau (i. d. Pf.)

						
							
							73

						
							
							23

						
							
							50

						
					

					
							
							Landshut

						
							
							193

						
							
							49

						
							
							144

						
					

					
							
							Leer

						
							
							62

						
							
							22

						
							
							40

						
					

					
							
							Leipzig

						
							
							416

						
							
							79

						
							
							337

						
					

					
							
							Limburg

						
							
							53

						
							
							16

						
							
							37

						
					

					
							
							Lingen

						
							
							25

						
							
							9

						
							
							16

						
					

					
							
							Lörrach

						
							
							31

						
							
							7

						
							
							24

						
					

					
							
							Lübeck

						
							
							105

						
							
							21

						
							
							84

						
					

					
							
							Ludwigsburg

						
							
							148

						
							
							47

						
							
							101

						
					

					
							
							Ludwigshafen/Rh.

						
							
							136

						
							
							23

						
							
							113

						
					

					
							
							Lüneburg

						
							
							79

						
							
							25

						
							
							54

						
					

					
							
							Magdeburg

						
							
							226

						
							
							68

						
							
							158

						
					

					
							
							Mainz

						
							
							102

						
							
							26

						
							
							76

						
					

					
							
							Mannheim

						
							
							239

						
							
							73

						
							
							166

						
					

					
							
							Marburg

						
							
							70

						
							
							12

						
							
							58

						
					

					
							
							Mayen

						
							
							53

						
							
							13

						
							
							40

						
					

					
							
							Meiningen

						
							
							90

						
							
							21

						
							
							69

						
					

					
							
							Meldorf

						
							
							53

						
							
							9

						
							
							44

						
					

					
							
							Memmingen

						
							
							53

						
							
							6

						
							
							47

						
					

					
							
							Meppen

						
							
							52

						
							
							15

						
							
							37

						
					

					
							
							Mönchengladbach

						
							
							252

						
							
							74

						
							
							178

						
					

					
							
							Montabaur

						
							
							84

						
							
							14

						
							
							70

						
					

					
							
							Mosbach

						
							
							49

						
							
							9

						
							
							40

						
					

					
							
							Mühldorf (a. Inn)

						
							
							66

						
							
							16

						
							
							50

						
					

					
							
							Mühlhausen

						
							
							86

						
							
							18

						
							
							68

						
					

					
							
							Munich

						
							
							871

						
							
							295

						
							
							576

						
					

					
							
							Münster

						
							
							398

						
							
							130

						
							
							268

						
					

					
							
							Neu-Ulm

						
							
							93

						
							
							18

						
							
							75

						
					

					
							
							Neubrandenburg

						
							
							131

						
							
							42

						
							
							89

						
					

					
							
							Neumünster

						
							
							204

						
							
							45

						
							
							159

						
					

					
							
							Neuruppin

						
							
							115

						
							
							36

						
							
							79

						
					

					
							
							Neustadt/Wstr.

						
							
							38

						
							
							10

						
							
							28

						
					

					
							
							Neuwied

						
							
							56

						
							
							11

						
							
							45

						
					

					
							
							Niebüll

						
							
							46

						
							
							21

						
							
							25

						
					

					
							
							Nordenham

						
							
							28

						
							
							8

						
							
							20

						
					

					
							
							Norderstedt

						
							
							99

						
							
							36

						
							
							63

						
					

					
							
							Nordhorn

						
							
							27

						
							
							9

						
							
							18

						
					

					
							
							Nördlingen

						
							
							42

						
							
							6

						
							
							36

						
					

					
							
							Nuremberg

						
							
							414

						
							
							111

						
							
							303

						
					

					
							
							Offenbach/M.

						
							
							205

						
							
							77

						
							
							128

						
					

					
							
							Offenburg

						
							
							115

						
							
							37

						
							
							78

						
					

					
							
							Oldenburg (Oldb.)

						
							
							88

						
							
							29

						
							
							59

						
					

					
							
							Osnabrück

						
							
							125

						
							
							44

						
							
							81

						
					

					
							
							Osterode

						
							
							25

						
							
							7

						
							
							18

						
					

					
							
							Paderborn

						
							
							178

						
							
							57

						
							
							121

						
					

					
							
							Passau

						
							
							83

						
							
							20

						
							
							63

						
					

					
							
							Pforzheim

						
							
							122

						
							
							34

						
							
							88

						
					

					
							
							Pinneberg

						
							
							124

						
							
							41

						
							
							83

						
					

					
							
							Pirmasens

						
							
							26

						
							
							6

						
							
							20

						
					

					
							
							Potsdam

						
							
							212

						
							
							70

						
							
							142

						
					

					
							
							Ravensburg

						
							
							129

						
							
							36

						
							
							93

						
					

					
							
							Regensburg

						
							
							153

						
							
							54

						
							
							99

						
					

					
							
							Reinbek

						
							
							73

						
							
							32

						
							
							41

						
					

					
							
							Rosenheim

						
							
							122

						
							
							33

						
							
							89

						
					

					
							
							Rostock

						
							
							127

						
							
							30

						
							
							97

						
					

					
							
							Rottweil

						
							
							74

						
							
							20

						
							
							54

						
					

					
							
							Saarbrücken/Sulzbach

						
							
							333

						
							
							92

						
							
							241

						
					

					
							
							Schwarzenbek

						
							
							72

						
							
							22

						
							
							50

						
					

					
							
							Schweinfurt

						
							
							70

						
							
							23

						
							
							47

						
					

					
							
							Schwerin

						
							
							133

						
							
							38

						
							
							95

						
					

					
							
							Siegen

						
							
							108

						
							
							39

						
							
							69

						
					

					
							
							Stade

						
							
							46

						
							
							22

						
							
							24

						
					

					
							
							Stendal

						
							
							67

						
							
							21

						
							
							46

						
					

					
							
							Stralsund

						
							
							107

						
							
							24

						
							
							83

						
					

					
							
							Straubing

						
							
							34

						
							
							9

						
							
							25

						
					

					
							
							Stuttgart

						
							
							392

						
							
							115

						
							
							277

						
					

					
							
							Syke

						
							
							97

						
							
							23

						
							
							74

						
					

					
							
							Tostedt

						
							
							59

						
							
							19

						
							
							40

						
					

					
							
							Traunstein

						
							
							44

						
							
							13

						
							
							31

						
					

					
							
							Trier

						
							
							87

						
							
							17

						
							
							70

						
					

					
							
							Tübingen

						
							
							159

						
							
							57

						
							
							102

						
					

					
							
							Uelzen

						
							
							49

						
							
							10

						
							
							39

						
					

					
							
							Ulm

						
							
							104

						
							
							34

						
							
							70

						
					

					
							
							Vechta

						
							
							36

						
							
							10

						
							
							26

						
					

					
							
							Verden

						
							
							75

						
							
							29

						
							
							46

						
					

					
							
							Villingen-Schwenningen

						
							
							66

						
							
							16

						
							
							50

						
					

					
							
							Waldshut-Tiengen

						
							
							28

						
							
							7

						
							
							21

						
					

					
							
							Walsrode

						
							
							37

						
							
							11

						
							
							26

						
					

					
							
							Weiden i. d. OPf.

						
							
							52

						
							
							15

						
							
							37

						
					

					
							
							Weilheim i. OB

						
							
							78

						
							
							27

						
							
							51

						
					

					
							
							Wetzlar

						
							
							67

						
							
							14

						
							
							53

						
					

					
							
							Wiesbaden

						
							
							180

						
							
							46

						
							
							134

						
					

					
							
							Wilhelmshaven

						
							
							54

						
							
							17

						
							
							37

						
					

					
							
							Wittlich

						
							
							38

						
							
							9

						
							
							29

						
					

					
							
							Wolfratshausen

						
							
							62

						
							
							20

						
							
							42

						
					

					
							
							Wolfsburg

						
							
							65

						
							
							16

						
							
							49

						
					

					
							
							Worms

						
							
							45

						
							
							8

						
							
							37

						
					

					
							
							Wuppertal

						
							
							375

						
							
							109

						
							
							266

						
					

					
							
							Würzburg

						
							
							145

						
							
							42

						
							
							103

						
					

					
							
							Zweibrücken

						
							
							38

						
							
							10

						
							
							28

						
					

					
							
							Total

						
							
							26,211

						
							
							7,853

						
							
							18,358

						
					

				
			

		

		
			2. Top-20-Insolvency courts

			
				
					
					
					
					
					
				
				
					
							
							Ranking

						
							
							Insolvency courts

						
							
							Total

							No.

						
							
							Thereof, legal

							entities1

						
							
							Thereof, natural

							persons

						
					

				
				
					
							
							1

						
							
							Berlin

						
							
							1479

						
							
							578

						
							
							901

						
					

					
							
							2

						
							
							Cologne

						
							
							962

						
							
							314

						
							
							648

						
					

					
							
							3

						
							
							Munich

						
							
							871

						
							
							295

						
							
							576

						
					

					
							
							4

						
							
							Hamburg

						
							
							857

						
							
							332

						
							
							525

						
					

					
							
							5

						
							
							Düsseldorf

						
							
							514

						
							
							234

						
							
							280

						
					

					
							
							6

						
							
							Essen

						
							
							483

						
							
							164

						
							
							319

						
					

					
							
							7

						
							
							Dortmund

						
							
							433

						
							
							105

						
							
							328

						
					

					
							
							8

						
							
							Leipzig

						
							
							416

						
							
							79

						
							
							337

						
					

					
							
							9

						
							
							Duisburg

						
							
							415

						
							
							114

						
							
							301

						
					

					
							
							10

						
							
							Nürnberg

						
							
							414

						
							
							111

						
							
							303

						
					

					
							
							11

						
							
							Frankfurt/M.

						
							
							411

						
							
							162

						
							
							249

						
					

					
							
							12

						
							
							Chemnitz

						
							
							407

						
							
							82

						
							
							325

						
					

					
							
							13

						
							
							Münster

						
							
							398

						
							
							130

						
							
							268

						
					

					
							
							14

						
							
							Stuttgart

						
							
							392

						
							
							115

						
							
							277

						
					

					
							
							15

						
							
							Wuppertal

						
							
							375

						
							
							109

						
							
							266

						
					

					
							
							16

						
							
							Bielefeld

						
							
							368

						
							
							125

						
							
							243

						
					

					
							
							17

						
							
							Darmstadt

						
							
							366

						
							
							117

						
							
							249

						
					

					
							
							18

						
							
							Dresden

						
							
							348

						
							
							89

						
							
							259

						
					

					
							
							19

						
							
							Bonn

						
							
							347

						
							
							85

						
							
							262

						
					

					
							
							20

						
							
							Aachen

						
							
							340

						
							
							82

						
							
							258

						
					

					
							
							
							Total

						
							
							10,596

						
							
							3,422

						
							
							7,174

						
					

				
			

			
			[image: ]11 % of insolvency courts are responsible for 40% of proceedings.

		


		
			
				[image: ]

				
							

						
			1  Including companies without legal personality.

			Source: WBDat Wirtschafts- und Branchendaten GmbH, Cologne.

		

			

		

		

			Insolvency Proceedings Opened in Germany, First Six Months of 2020

			1. In alphabetical order by insolvency court:

			
				
					
					
					
					
				
				
					
							
							Insolvency courts

						
							
							Total

							No.

						
							
							Thereof, legal

							entities1

						
							
							Thereof, natural

							persons

						
					

				
				
					
							
							Aachen

						
							
							170

						
							
							58

						
							
							112

						
					

					
							
							Aalen

						
							
							46

						
							
							12

						
							
							34

						
					

					
							
							Alzey

						
							
							14

						
							
							3

						
							
							11

						
					

					
							
							Amberg

						
							
							44

						
							
							13

						
							
							31

						
					

					
							
							Ansbach

						
							
							33

						
							
							11

						
							
							22

						
					

					
							
							Arnsberg

						
							
							50

						
							
							19

						
							
							31

						
					

					
							
							Aschaffenburg

						
							
							47

						
							
							14

						
							
							33

						
					

					
							
							Augsburg

						
							
							106

						
							
							30

						
							
							76

						
					

					
							
							Aurich

						
							
							34

						
							
							8

						
							
							26

						
					

					
							
							Bad Hersfeld

						
							
							13

						
							
							2

						
							
							11

						
					

					
							
							Bad Homburg v. d. H.

						
							
							25

						
							
							13

						
							
							12

						
					

					
							
							Bad Kreuznach

						
							
							39

						
							
							8

						
							
							31

						
					

					
							
							Bad Neuenahr-Ahrweiler

						
							
							30

						
							
							3

						
							
							27

						
					

					
							
							Baden-Baden

						
							
							39

						
							
							16

						
							
							23

						
					

					
							
							Bamberg

						
							
							28

						
							
							12

						
							
							16

						
					

					
							
							Bayreuth

						
							
							28

						
							
							11

						
							
							17

						
					

					
							
							Berlin

						
							
							714

						
							
							312

						
							
							402

						
					

					
							
							Bersenbrück

						
							
							20

						
							
							9

						
							
							11

						
					

					
							
							Betzdorf

						
							
							16

						
							
							3

						
							
							13

						
					

					
							
							Bielefeld

						
							
							194

						
							
							74

						
							
							120

						
					

					
							
							Bingen/Rh.

						
							
							15

						
							
							7

						
							
							8

						
					

					
							
							Bitburg

						
							
							10

						
							
							2

						
							
							8

						
					

					
							
							Bochum

						
							
							139

						
							
							42

						
							
							97

						
					

					
							
							Bonn

						
							
							127

						
							
							43

						
							
							84

						
					

					
							
							Bremen

						
							
							136

						
							
							76

						
							
							60

						
					

					
							
							Bremerhaven

						
							
							19

						
							
							7

						
							
							12

						
					

					
							
							Brunswick

						
							
							49

						
							
							15

						
							
							34

						
					

					
							
							Bückeburg

						
							
							11

						
							
							6

						
							
							5

						
					

					
							
							Celle

						
							
							35

						
							
							11

						
							
							24

						
					

					
							
							Chemnitz

						
							
							183

						
							
							42

						
							
							141

						
					

					
							
							Cloppenburg

						
							
							25

						
							
							6

						
							
							19

						
					

					
							
							Coburg

						
							
							45

						
							
							7

						
							
							38

						
					

					
							
							Cochem

						
							
							7

						
							
							3

						
							
							4

						
					

					
							
							Cologne

						
							
							393

						
							
							153

						
							
							240

						
					

					
							
							Cottbus

						
							
							73

						
							
							22

						
							
							51

						
					

					
							
							Crailsheim

						
							
							10

						
							
							2

						
							
							8

						
					

					
							
							Cuxhaven

						
							
							39

						
							
							14

						
							
							25

						
					

					
							
							Darmstadt

						
							
							163

						
							
							62

						
							
							101

						
					

					
							
							Deggendorf

						
							
							15

						
							
							4

						
							
							11

						
					

					
							
							Delmenhorst

						
							
							38

						
							
							19

						
							
							19

						
					

					
							
							Dessau

						
							
							39

						
							
							11

						
							
							28

						
					

					
							
							Detmold

						
							
							46

						
							
							18

						
							
							28

						
					

					
							
							Dortmund

						
							
							212

						
							
							59

						
							
							153

						
					

					
							
							Dresden

						
							
							165

						
							
							38

						
							
							127

						
					

					
							
							Duisburg

						
							
							186

						
							
							60

						
							
							126

						
					

					
							
							Düsseldorf

						
							
							209

						
							
							88

						
							
							121

						
					

					
							
							Erfurt

						
							
							71

						
							
							17

						
							
							54

						
					

					
							
							Eschwege

						
							
							8

						
							
							1

						
							
							7

						
					

					
							
							Essen

						
							
							230

						
							
							94

						
							
							136

						
					

					
							
							Esslingen

						
							
							73

						
							
							34

						
							
							39

						
					

					
							
							Eutin

						
							
							26

						
							
							5

						
							
							21

						
					

					
							
							Flensburg

						
							
							57

						
							
							18

						
							
							39

						
					

					
							
							Frankfurt/M.

						
							
							235

						
							
							95

						
							
							140

						
					

					
							
							Frankfurt/O.

						
							
							66

						
							
							21

						
							
							45

						
					

					
							
							Freiburg

						
							
							83

						
							
							26

						
							
							57

						
					

					
							
							Friedberg

						
							
							45

						
							
							13

						
							
							32

						
					

					
							
							Fritzlar

						
							
							18

						
							
							2

						
							
							16

						
					

					
							
							Fulda

						
							
							26

						
							
							12

						
							
							14

						
					

					
							
							Fürth (Bay)

						
							
							89

						
							
							27

						
							
							62

						
					

					
							
							Gera

						
							
							62

						
							
							18

						
							
							44

						
					

					
							
							Gießen

						
							
							29

						
							
							9

						
							
							20

						
					

					
							
							Gifhorn

						
							
							46

						
							
							15

						
							
							31

						
					

					
							
							Göppingen

						
							
							49

						
							
							18

						
							
							31

						
					

					
							
							Goslar

						
							
							17

						
							
							2

						
							
							15

						
					

					
							
							Göttingen

						
							
							57

						
							
							21

						
							
							36

						
					

					
							
							Hagen

						
							
							141

						
							
							55

						
							
							86

						
					

					
							
							Halle-Saalkreis

						
							
							99

						
							
							36

						
							
							63

						
					

					
							
							Hamburg

						
							
							370

						
							
							151

						
							
							219

						
					

					
							
							Hameln

						
							
							40

						
							
							12

						
							
							28

						
					

					
							
							Hanau

						
							
							68

						
							
							18

						
							
							50

						
					

					
							
							Hannover

						
							
							149

						
							
							59

						
							
							90

						
					

					
							
							Hechingen

						
							
							31

						
							
							4

						
							
							27

						
					

					
							
							Heidelberg

						
							
							46

						
							
							13

						
							
							33

						
					

					
							
							Heilbronn

						
							
							121

						
							
							27

						
							
							94

						
					

					
							
							Hildesheim

						
							
							28

						
							
							11

						
							
							17

						
					

					
							
							Hof

						
							
							32

						
							
							6

						
							
							26

						
					

					
							
							Holzminden

						
							
							13

						
							
							4

						
							
							9

						
					

					
							
							Husum

						
							
							14

						
							
							2

						
							
							12

						
					

					
							
							Idar-Oberstein

						
							
							20

						
							
							5

						
							
							15

						
					

					
							
							Ingolstadt

						
							
							55

						
							
							11

						
							
							44

						
					

					
							
							Itzehoe

						
							
							17

						
							
							9

						
							
							8

						
					

					
							
							Kaiserslautern

						
							
							30

						
							
							6

						
							
							24

						
					

					
							
							Karlsruhe

						
							
							101

						
							
							43

						
							
							58

						
					

					
							
							Kassel

						
							
							46

						
							
							12

						
							
							34

						
					

					
							
							Kempten

						
							
							70

						
							
							25

						
							
							45

						
					

					
							
							Kiel

						
							
							52

						
							
							14

						
							
							38

						
					

					
							
							Kleve

						
							
							68

						
							
							26

						
							
							42

						
					

					
							
							Koblenz

						
							
							46

						
							
							15

						
							
							31

						
					

					
							
							Königstein

						
							
							23

						
							
							7

						
							
							16

						
					

					
							
							Konstanz

						
							
							49

						
							
							15

						
							
							34

						
					

					
							
							Korbach

						
							
							13

						
							
							1

						
							
							12

						
					

					
							
							Krefeld

						
							
							58

						
							
							13

						
							
							45

						
					

					
							
							Landau (i. d. Pf.)

						
							
							38

						
							
							10

						
							
							28

						
					

					
							
							Landshut

						
							
							100

						
							
							21

						
							
							79

						
					

					
							
							Leer

						
							
							28

						
							
							7

						
							
							21

						
					

					
							
							Leipzig

						
							
							189

						
							
							41

						
							
							148

						
					

					
							
							Limburg

						
							
							17

						
							
							6

						
							
							11

						
					

					
							
							Lingen

						
							
							10

						
							
							
							10

						
					

					
							
							Lörrach

						
							
							24

						
							
							9

						
							
							15

						
					

					
							
							Lübeck

						
							
							47

						
							
							5

						
							
							42

						
					

					
							
							Ludwigsburg

						
							
							77

						
							
							21

						
							
							56

						
					

					
							
							Ludwigshafen/Rh.

						
							
							68

						
							
							14

						
							
							54

						
					

					
							
							Lüneburg

						
							
							52

						
							
							20

						
							
							32

						
					

					
							
							Magdeburg

						
							
							87

						
							
							29

						
							
							58

						
					

					
							
							Mainz

						
							
							37

						
							
							10

						
							
							27

						
					

					
							
							Mannheim

						
							
							113

						
							
							31

						
							
							82

						
					

					
							
							Marburg

						
							
							31

						
							
							8

						
							
							23

						
					

					
							
							Mayen

						
							
							25

						
							
							5

						
							
							20

						
					

					
							
							Meiningen

						
							
							51

						
							
							15

						
							
							36

						
					

					
							
							Meldorf

						
							
							33

						
							
							9

						
							
							24

						
					

					
							
							Memmingen

						
							
							24

						
							
							6

						
							
							18

						
					

					
							
							Meppen

						
							
							38

						
							
							19

						
							
							19

						
					

					
							
							Mönchengladbach

						
							
							97

						
							
							33

						
							
							64

						
					

					
							
							Montabaur

						
							
							43

						
							
							11

						
							
							32

						
					

					
							
							Mosbach

						
							
							26

						
							
							6

						
							
							20

						
					

					
							
							Mühldorf (a. Inn)

						
							
							36

						
							
							7

						
							
							29

						
					

					
							
							Mühlhausen

						
							
							24

						
							
							10

						
							
							14

						
					

					
							
							Munich

						
							
							413

						
							
							155

						
							
							258

						
					

					
							
							Münster

						
							
							198

						
							
							71

						
							
							127

						
					

					
							
							Neu-Ulm

						
							
							42

						
							
							13

						
							
							29

						
					

					
							
							Neubrandenburg

						
							
							41

						
							
							16

						
							
							25

						
					

					
							
							Neumünster

						
							
							68

						
							
							15

						
							
							53

						
					

					
							
							Neuruppin

						
							
							57

						
							
							13

						
							
							44

						
					

					
							
							Neustadt/Wstr.

						
							
							17

						
							
							8

						
							
							9

						
					

					
							
							Neuwied

						
							
							31

						
							
							6

						
							
							25

						
					

					
							
							Niebüll

						
							
							15

						
							
							6

						
							
							9

						
					

					
							
							Nordenham

						
							
							13

						
							
							6

						
							
							7

						
					

					
							
							Norderstedt

						
							
							32

						
							
							10

						
							
							22

						
					

					
							
							Nordhorn

						
							
							17

						
							
							9

						
							
							8

						
					

					
							
							Nördlingen

						
							
							22

						
							
							7

						
							
							15

						
					

					
							
							Nuremberg

						
							
							174

						
							
							60

						
							
							114

						
					

					
							
							Offenbach/M.

						
							
							102

						
							
							36

						
							
							66

						
					

					
							
							Offenburg

						
							
							45

						
							
							16

						
							
							29

						
					

					
							
							Oldenburg (Oldb.)

						
							
							39

						
							
							11

						
							
							28

						
					

					
							
							Osnabrück

						
							
							51

						
							
							16

						
							
							35

						
					

					
							
							Osterode

						
							
							6

						
							
							1

						
							
							5

						
					

					
							
							Paderborn

						
							
							73

						
							
							25

						
							
							48

						
					

					
							
							Passau

						
							
							36

						
							
							9

						
							
							27

						
					

					
							
							Pforzheim

						
							
							42

						
							
							13

						
							
							29

						
					

					
							
							Pinneberg

						
							
							62

						
							
							23

						
							
							39

						
					

					
							
							Pirmasens

						
							
							20

						
							
							3

						
							
							17

						
					

					
							
							Potsdam

						
							
							103

						
							
							33

						
							
							70

						
					

					
							
							Ravensburg

						
							
							56

						
							
							13

						
							
							43

						
					

					
							
							Regensburg

						
							
							60

						
							
							19

						
							
							41

						
					

					
							
							Reinbek

						
							
							41

						
							
							15

						
							
							26

						
					

					
							
							Rosenheim

						
							
							56

						
							
							16

						
							
							40

						
					

					
							
							Rostock

						
							
							42

						
							
							14

						
							
							28

						
					

					
							
							Rottweil

						
							
							44

						
							
							18

						
							
							26

						
					

					
							
							Saarbrücken/Sulzbach

						
							
							129

						
							
							34

						
							
							95

						
					

					
							
							Schwarzenbek

						
							
							25

						
							
							5

						
							
							20

						
					

					
							
							Schweinfurt

						
							
							34

						
							
							11

						
							
							23

						
					

					
							
							Schwerin

						
							
							70

						
							
							18

						
							
							52

						
					

					
							
							Siegen

						
							
							46

						
							
							19

						
							
							27

						
					

					
							
							Stade

						
							
							20

						
							
							6

						
							
							14

						
					

					
							
							Stendal

						
							
							23

						
							
							4

						
							
							19

						
					

					
							
							Stralsund

						
							
							51

						
							
							29

						
							
							22

						
					

					
							
							Straubing

						
							
							25

						
							
							11

						
							
							14

						
					

					
							
							Stuttgart

						
							
							166

						
							
							49

						
							
							117

						
					

					
							
							Syke

						
							
							66

						
							
							15

						
							
							51

						
					

					
							
							Tostedt

						
							
							30

						
							
							5

						
							
							25

						
					

					
							
							Traunstein

						
							
							32

						
							
							8

						
							
							24

						
					

					
							
							Trier

						
							
							44

						
							
							11

						
							
							33

						
					

					
							
							Tübingen

						
							
							95

						
							
							32

						
							
							63

						
					

					
							
							Uelzen

						
							
							17

						
							
							5

						
							
							12

						
					

					
							
							Ulm

						
							
							49

						
							
							18

						
							
							31

						
					

					
							
							Vechta

						
							
							23

						
							
							11

						
							
							12

						
					

					
							
							Verden

						
							
							22

						
							
							5

						
							
							17

						
					

					
							
							Villingen-Schwenningen

						
							
							28

						
							
							10

						
							
							18

						
					

					
							
							Waldshut-Tiengen

						
							
							16

						
							
							3

						
							
							13

						
					

					
							
							Walsrode

						
							
							12

						
							
							2

						
							
							10

						
					

					
							
							Weiden i. d. OPf.

						
							
							35

						
							
							15

						
							
							20

						
					

					
							
							Weilheim i. OB

						
							
							46

						
							
							18

						
							
							28

						
					

					
							
							Wetzlar

						
							
							37

						
							
							13

						
							
							24

						
					

					
							
							Wiesbaden

						
							
							88

						
							
							17

						
							
							71

						
					

					
							
							Wilhelmshaven

						
							
							24

						
							
							8

						
							
							16

						
					

					
							
							Wittlich

						
							
							17

						
							
							4

						
							
							13

						
					

					
							
							Wolfratshausen

						
							
							36

						
							
							16

						
							
							20

						
					

					
							
							Wolfsburg

						
							
							22

						
							
							4

						
							
							18

						
					

					
							
							Worms

						
							
							22

						
							
							8

						
							
							14

						
					

					
							
							Wuppertal

						
							
							159

						
							
							52

						
							
							107

						
					

					
							
							Würzburg

						
							
							58

						
							
							13

						
							
							45

						
					

					
							
							Zweibrücken

						
							
							17

						
							
							6

						
							
							11

						
					

					
							
							Total

						
							
							12,083

						
							
							4,010

						
							
							8,073

						
					

				
			

		

		
			2. Top-20-Insolvency courts

			
				
					
					
					
					
					
				
				
					
							
							Ranking

						
							
							Insolvency courts

						
							
							Total

							No.

						
							
							Thereof, legal

							entities1

						
							
							Thereof, natural

							persons

						
					

				
				
					
							
							1

						
							
							Berlin

						
							
							714

						
							
							312

						
							
							402

						
					

					
							
							2

						
							
							Munich

						
							
							413

						
							
							155

						
							
							258

						
					

					
							
							3

						
							
							Cologne

						
							
							393

						
							
							153

						
							
							240

						
					

					
							
							4

						
							
							Hamburg

						
							
							370

						
							
							151

						
							
							219

						
					

					
							
							5

						
							
							Frankfurt/M.

						
							
							235

						
							
							95

						
							
							140

						
					

					
							
							6

						
							
							Essen

						
							
							230

						
							
							94

						
							
							136

						
					

					
							
							7

						
							
							Dortmund

						
							
							212

						
							
							59

						
							
							153

						
					

					
							
							8

						
							
							Düsseldorf

						
							
							209

						
							
							88

						
							
							121

						
					

					
							
							9

						
							
							Münster

						
							
							198

						
							
							71

						
							
							127

						
					

					
							
							10

						
							
							Bielefeld

						
							
							194

						
							
							74

						
							
							120

						
					

					
							
							11

						
							
							Leipzig

						
							
							189

						
							
							41

						
							
							148

						
					

					
							
							12

						
							
							Duisburg

						
							
							186

						
							
							60

						
							
							126

						
					

					
							
							13

						
							
							Chemnitz

						
							
							183

						
							
							42

						
							
							141

						
					

					
							
							14

						
							
							Nürnberg

						
							
							174

						
							
							60

						
							
							114

						
					

					
							
							15

						
							
							Aachen

						
							
							170

						
							
							58

						
							
							112

						
					

					
							
							16

						
							
							Stuttgart

						
							
							166

						
							
							49

						
							
							117

						
					

					
							
							17

						
							
							Dresden

						
							
							165

						
							
							38

						
							
							127

						
					

					
							
							18

						
							
							Darmstadt

						
							
							163

						
							
							62

						
							
							101

						
					

					
							
							19

						
							
							Wuppertal

						
							
							159

						
							
							52

						
							
							107

						
					

					
							
							20

						
							
							Hannover

						
							
							149

						
							
							59

						
							
							90

						
					

					
							
							
							Total

						
							
							4,872

						
							
							1,773

						
							
							3,099

						
					

				
			

			[image: ]11 % of insolvency courts are responsible for 40% of proceedings.
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			1  Including companies without legal personality.

			Source: WBDat Wirtschafts- und Branchendaten GmbH, Cologne.
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			Number of self-administration proceedings since the ESUG was introduced in March 2012

			
				
					
					
					
					
					
					
					
					
					
					
					
				
				
					
							
							ESUG/Self-administration proceedings

						
							
							2012

						
							
							2013

						
							
							2014

						
							
							2015

						
							
							2016

						
							
							2017

						
							
							2018 

						
							
							2019

						
							
							First six months of 2020

						
							
							Total

						
					

				
				
					
							
							sec. 270a InsO

						
							
							105

						
							
							185

						
							
							216

						
							
							138

						
							
							103

						
							
							185

						
							
							213

						
							
							201

						
							
							103

						
							
							1,449

						
					

					
							
							sec. 270b InsO

						
							
							75

						
							
							92

						
							
							42

						
							
							27

						
							
							23

						
							
							21

						
							
							14

						
							
							16

						
							
							38

						
							
							348

						
					

					
							
							Total 

						
							
							180

						
							
							277

						
							
							258

						
							
							165

						
							
							126

						
							
							206

						
							
							227

						
							
							217

						
							
							141

						
							
							1,797

						
					

				
			

			Note: These are minimum numbers in each case. They are not 100% final as these proceedings do not necessarily have to be published by the courts. 

			Source: www.insolvenz-portal.de

			ESUG/Self-administration proceedings 2012–2019

			 

			Percentage of total proceedings involving ESUG instruments
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			Ranking of the Top 10 Law Firms in 2019

			Insolvency Proceedings Opened in Germany (without Consumer Insolvencies)

			
				
					
					
					
					
					
					
					
					
					
					
					
				
				
					
							
							Ranking

						
							
							Law firm

						
							
							Legal

							entities1

						
							
							Share of

							law firm

							(top 10)

							in %

						
							
							Share of

							law firm

							(Ger­many) in %

						
							
							No. of

							adminis­trators

							appointed

						
							
							Natural

							persons

						
							
							Share of

							law firm

							(top 10)

							in %

						
							
							Share of

							law firm

							(Germany) in %

						
							
							No. of

							adminis­trators

							appointed

						
							
							Number (total)

						
					

				
				
					
							
							1

						
							
							PLUTA Rechtsanwalts-GmbH

						
							
							295

						
							
							16.03

						
							
							3.76

						
							
							38

						
							
							418

						
							
							16.97

						
							
							2.28

						
							
							44

						
							
							713

						
					

					
							
							2

						
							
							White & Case Insolvenz GbR

						
							
							276

						
							
							15.00

						
							
							3.51

						
							
							18

						
							
							255

						
							
							10.35

						
							
							1.39

						
							
							20

						
							
							531

						
					

					
							
							3

						
							
							Schultze & Braun

						
							
							266

						
							
							14.46

						
							
							3.39

						
							
							37

						
							
							416

						
							
							16.89

						
							
							2.27

						
							
							36

						
							
							682

						
					

					
							
							4

						
							
							Görg Rechtsanwälte

						
							
							199

						
							
							10.82

						
							
							2.53

						
							
							22

						
							
							315

						
							
							12.79

						
							
							1.72

						
							
							24

						
							
							514

						
					

					
							
							5

						
							
							BBL Bernsau Brockdorff

						
							
							184

						
							
							10.00

						
							
							2.34

						
							
							19

						
							
							243

						
							
							9.87

						
							
							1.32

						
							
							25

						
							
							427

						
					

					
							
							6

						
							
							hww hermann wienberg wilhelm

						
							
							163

						
							
							8.86

						
							
							2.08

						
							
							19

						
							
							214

						
							
							8.69

						
							
							1.17

						
							
							24

						
							
							377

						
					

					
							
							7

						
							
							Brinkmann & Partner

						
							
							140

						
							
							7.61

						
							
							1.78

						
							
							17

						
							
							280

						
							
							11.37

						
							
							1.53

						
							
							20

						
							
							420

						
					

					
							
							8

						
							
							Münzel & Böhm

						
							
							123

						
							
							6.68

						
							
							1.57

						
							
							6

						
							
							101

						
							
							4.10

						
							
							0.55

						
							
							8

						
							
							224

						
					

					
							
							9

						
							
							Dr. Beck & Partner GbR

						
							
							98

						
							
							5.33

						
							
							1.25

						
							
							7

						
							
							89

						
							
							3.61

						
							
							0.48

						
							
							7

						
							
							187

						
					

					
							
							10

						
							
							AndresPartner

						
							
							96

						
							
							5.22

						
							
							1.22

						
							
							7

						
							
							132

						
							
							5.36

						
							
							0.72

						
							
							8

						
							
							228

						
					

					
							
							
							Total

						
							
							1,840

						
							
							100.00

						
							
							23.43

						
							
							190

						
							
							2,463

						
							
							100.00

						
							
							13.42

						
							
							216

						
							
							4,303

						
					

				
			

			
				
					
					
					
					
					
					
					
					
					
					
					
				
				
					
							
							Number

						
							
							Germany

						
							
							Legal

							entities1

						
							
							Share of

							top 10

							(legal

							entities)

						
							
							Share of

							top 10 in

							% (legal

							entities)

						
							
							Natural

							persons

						
							
							Share of

							top 10

							(natural

							persons)

						
							
							Share of

							top 10 in

							% (legal

							entities)

						
							
							Number

							(total)

						
							
							Share of

							top 10

							in %

						
							
							No. of

							administrators

						
					

				
				
					
							
							
							All local courts

						
							
							7,853

						
							
							1,840

						
							
							23.43

						
							
							18,358

						
							
							2,463

						
							
							13.42

						
							
							26,211

						
							
							16.42

						
							
							1,911

						
					

				
			

			Ranking of the Top 10 Law Firms, First Six Months of 2020

			Insolvency Proceedings Opened in Germany (without Consumer Insolvencies)

			
				
					
					
					
					
					
					
					
					
					
					
					
				
				
					
							
							Ranking

						
							
							Law firm

						
							
							Legal

							entities1

						
							
							Share of

							law firm

							(top 10)

							in %

						
							
							Share of

							law firm

							(Ger­many) in %

						
							
							No. of

							adminis­trators

							appointed

						
							
							Natural

							persons

						
							
							Share of

							law firm

							(top 10)

							in %

						
							
							Share of

							law firm

							(Germany) in %

						
							
							No. of

							adminis­trators

							appointed

						
							
							Number (total)

						
					

				
				
					
							
							1

						
							
							PLUTA Rechtsanwalts-GmbH

						
							
							219

						
							
							22.26

						
							
							5.46

						
							
							37

						
							
							233

						
							
							21.26

						
							
							2.89

						
							
							41

						
							
							452

						
					

					
							
							2

						
							
							White & Case Insolvenz GbR

						
							
							144

						
							
							14.63

						
							
							3.59

						
							
							14

						
							
							107

						
							
							9.76

						
							
							1.33

						
							
							15

						
							
							251

						
					

					
							
							3

						
							
							Schultze & Braun

						
							
							141

						
							
							14.33

						
							
							3.52

						
							
							31

						
							
							183

						
							
							16.70

						
							
							2.27

						
							
							36

						
							
							324

						
					

					
							
							4

						
							
							hww hermann wienberg wilhelm

						
							
							88

						
							
							8.94

						
							
							2.19

						
							
							20

						
							
							89

						
							
							8.12

						
							
							1.10

						
							
							20

						
							
							177

						
					

					
							
							5

						
							
							Görg Rechtsanwälte

						
							
							82

						
							
							8.33

						
							
							2.04

						
							
							17

						
							
							118

						
							
							10.77

						
							
							1.46

						
							
							24

						
							
							200

						
					

					
							
							6

						
							
							Brinkmann & Partner

						
							
							78

						
							
							7.93

						
							
							1.95

						
							
							13

						
							
							132

						
							
							12.04

						
							
							1.64

						
							
							18

						
							
							210

						
					

					
							
							7

						
							
							BBL Bernsau Brockdorff

						
							
							77

						
							
							7.83

						
							
							1.92

						
							
							17

						
							
							129

						
							
							11.77

						
							
							1.60

						
							
							20

						
							
							206

						
					

					
							
							8

						
							
							Dr. Beck & Partner GbR

						
							
							53

						
							
							5.39

						
							
							1.32

						
							
							7

						
							
							37

						
							
							3.38

						
							
							0.46

						
							
							7

						
							
							90

						
					

					
							
							9

						
							
							Jaffé Rechtsanwälte Insolvenzverwalter

						
							
							53

						
							
							5.39

						
							
							1.32

						
							
							7

						
							
							15

						
							
							1.37

						
							
							0.19

						
							
							6

						
							
							68

						
					

					
							
							10

						
							
							AndresPartner

						
							
							49

						
							
							4.98

						
							
							1.22

						
							
							8

						
							
							53

						
							
							4.84

						
							
							0.66

						
							
							7

						
							
							102

						
					

					
							
							
							Total

						
							
							984

						
							
							100.00

						
							
							24.54

						
							
							171

						
							
							1,096

						
							
							100.00

						
							
							13.58

						
							
							194

						
							
							2,080

						
					

				
			

			
				
					
					
					
					
					
					
					
					
					
					
					
				
				
					
							
							Number

						
							
							Germany

						
							
							Legal

							entities1

						
							
							Share of

							top 10

							(legal

							entities)

						
							
							Share of

							top 10 in

							% (legal

							entities)

						
							
							Natural

							persons

						
							
							Share of

							top 10

							(natural

							persons)

						
							
							Share of

							top 10 in

							% (legal

							entities)

						
							
							Number

							(total)

						
							
							Share of

							top 10

							in %

						
							
							No. of

							administrators

						
					

				
				
					
							
							182

						
							
							All local courts

						
							
							4,010

						
							
							984

						
							
							24.54

						
							
							8,073

						
							
							1,096

						
							
							13.58

						
							
							12,083

						
							
							17.21

						
							
							1,738

						
					

				
			

		

		
			1 Including companies without legal personality.

			Source: WBDat GmbH, Cologne
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			Schultze & Braun

		

		
			I. Offices in Germany:

			
					AchernEisenbahnstr. 19-23
77855 Achern
Telephone +49 981 487787-17
Telefax +49 981 4816487


					AnsbachAm Galgenrangen 12
91522 Ansbach
Telephone +49 7841 708-0
Telefax +49 7841 708-3 01


					AschaffenburgFrohsinnstr. 29
63739 Aschaffenburg
Telephone +49 6021 58518-0
Telefax +49 6021 58518-110


					AugsburgSchaezlerstraße 13
86150 Augsburg
Telephone +49 821 508822-0
Telefax +49 821 508822-100


					BerlinMarkgrafenstraße 22
10117 Berlin
Telephone +49 30 3083038-200
Telefax +49 30 3083038-111


					BraunschweigMuseumstr. 5
38100 Braunschweig
Telephone +49 531 6128720-0
Telefax +49 531 6128720-100


					BremenDomshof 18-20
28195 Bremen
Telephone +49 421 3686-0
Telefax +49 421 3686-100


					ChemnitzPromenadenstr. 3
09111 Chemnitz
Telephone +49 371 38237-0
Telefax +49 371 38237-10


					Dessau-RoßlauStiftstraße 16
06844 Dessau-Roßlau
Telephone +49 340 5210443
Telefax +49 340 5710128


					DingolfingSpeisemarkt 7
84130 Dingolfing
Telephone +49 8731 32690-66
Telefax +49 8731 32690-67


					DresdenBoltenhagener Platz 9
01109 Dresden
Telephone +49 351 88527-0
Telefax +49 351 88527-40


					ErfurtBarbarossahof 3
99092 Erfurt
Telephone +49 361 5513-0
Telefax +49 361 5513-100


					Frankfurt am MainOlof-Palme-Str. 13
60439 Frankfurt
Telephone +49 69 50986-0
Telefax +49 69 50986-110


					Freiburg im BreisgauFischerau 24-26
79098 Freiburg
Telephone +49 761 296732-0
Telefax +49 761 296732-100


					HalleKleine Märkerstraße 10
06108 Halle
Telephone +49 345 5200-111
Telefax +49 345 5200-066


					HamburgWilly-Brandt-Str. 57
20457 Hamburg
Telephone +49 40 3060457-0


					HannoverBerliner Allee 7
30175 Hannover
Telephone +49 511 554706-0
Telefax +49 511 554706-99


					HeilbronnIm Zukunftspark 10
74076 Heilbronn
Telephone +49 7131 20565-0
Telefax +49 7131 20565-100


					HofPfarr 1
95028 Hof
Telephone +49 9281 880-500
Telefax +49 9281 880-510


					KarlsruheKriegsstraße 113
76135 Karlsruhe
Telephone +49 721 91957-0
Telefax +49 721 91957-11


					LeipzigInselstraße 29
04103 Leipzig
Telephone +49 341 26972-0
Telefax +49 341 26972-10


					MagdeburgBei der Hauptwache 2
39104 Magdeburg
Telephone +49 391 5354-0
Telefax +49 391 5354-100


					MannheimN7, 12
68161 Mannheim
Telephone +49 621 480264-0
Telefax +49 621 480264-10


					MarburgSoftware Center 5a
35037 Marburg
Telephone +49 6421 94813-50
Telefax +49 6421 94813-60


					MunichElsenheimerstraße 55a
80687 München
Telephone +49 89 3300809-0 
Telefax +49 89 3300809-99


					NurembergMarienbergstr. 94
90411 Nürnberg
Telephone +49 911 60079-0
Telefax +49 911 60079-10


					RostockGerhart-Hauptmann-Str. 24
18055 Rostock
Telephone +49 381 49139-50
Telefax +49 381 49139-77


					RottweilNeckartal 100
78628 Rottweil
Telephone +49 741 17464-30
 Telefax +49 741 17464-40


					SaarbrückenSaarbrücker Str. 4
66130 Saarbrücken
Telephone +49 681 87625-0
Telefax +49 681 87625-100


					StuttgartPaulinenstraße 41
70178 Stuttgart
Telephone +49 711 23889-0
Telefax +49 711 23889-200


					VechtaAn der Gräfte 22
49377 Vechta
Telephone +49 4441 978862
Telefax +49 421 3686-100


					WürzburgAugustinerstraße 5
97070 Würzburg
Telephone +49 931-6609983-0
Telefax 0931-6609983-99



				II. Offices in the United Kingdom, France and Italy:

			
			
					LondonSchultze & Braun LLP
Central Court
25 Southampton Buildings
London WC2A 1AL
United Kingdom
Telephone +44 2071291095


					ParisSchultze & Braun GmbH
Rechtsanwaltsgesellschaft
60, rue Saint Lazare
75009 Paris
France
Telephone +33 140342597
Telefax +33 967269779


					StrasbourgSchultze & Braun GmbH
Rechtsanwaltsgesellschaft
2, avenue de la Forêt Noire
67000 Strasbourg
France
Telephone +33 388317310
Telefax +33 388317319


					BolognaSchultze & Braun GmbH
Rechtsanwaltsgesellschaft
Via Massimo D’Azeglio, 27
40123 Bologna
Italy
Telephone +39 51 225166
Telefax +39 51 2960230


					MilanSchultze & Braun GmbH
Rechtsanwaltsgesellschaft
Via Mazzini, 20
20123 Milano
Italy
Telephone +39 02 82951022
Telefax +39 02 72020196
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			German-English Glossary

			This glossary is a compilation of German, English and US insolvency and bankruptcy terms, where the underlying concepts are similar or at least comparable. It also contains an appropriate translation of the German terms to help users better understand legal texts in this area. 

			Terms are not interchangeable and must be used very carefully. Schultze & Braun does not accept any liability for use of the terms by third parties.

		

		
			German-English

			
				
					
					
					
				
				
					
							
							
							German

						
							
							Appropriate translation

						
					

				
				
					
							
							1

						
							
							Aktivlegitimation

						
							
							locus standi

						
					

					
							
							2

						
							
							Betriebsvereinbarung

						
							
							works agreement

						
					

					
							
							3

						
							
							Eil- oder Notverkaufsmaßnahme 

						
							
							emergency sale or fire sale

						
					

					
							
							4

						
							
							Fortführungsprognose

						
							
							going-concern forecast

						
					

					
							
							5

						
							
							Geschäftsbesorgungsvertrag

						
							
							business management contract

						
					

					
							
							6

						
							
							Haftungsgegenstand

						
							
							liable asset

						
					

					
							
							7

						
							
							immaterieller Vermögensgegenstand

						
							
							intangible assets

						
					

					
							
							8

						
							
							Insolvenzgläubiger

						
							
							insolvency creditor

						
					

					
							
							9

						
							
							Insolvenzstraftat

						
							
							insolvency offence

						
					

					
							
							10

						
							
							juristische Person

						
							
							legal entity

						
					

					
							
							11

						
							
							Kündigungsschutzprozess

						
							
							action against unfair dismissal

						
					

					
							
							12

						
							
							Liquiditätsprognose

						
							
							liquidity forecast

						
					

					
							
							13

						
							
							Masseunzulänglichkeit 

						
							
							deficiency of assets

						
					

					
							
							14

						
							
							Niederlassung

						
							
							establishment

						
					

					
							
							15

						
							
							Parteifähigkeit

						
							
							to be a party to court proceedings 

						
					

					
							
							16

						
							
							Postsperre 

						
							
							postal redirection order

						
					

					
							
							17

						
							
							Rechtshandlung

						
							
							legal act

						
					

					
							
							18

						
							
							Rückschlagsperre

						
							
							reversal of enforcement [section 88]

						
					

					
							
							19

						
							
							Sanierungskredit

						
							
							restructuring loans

						
					

					
							
							20

						
							
							Schuldumwandlungsvertrag

						
							
							contract for novation

						
					

					
							
							21

						
							
							Sicherungsnehmer

						
							
							secured party

						
					

					
							
							22

						
							
							Tabelle

						
							
							schedule

						
					

					
							
							23

						
							
							Übernahmegesellschaft

						
							
							takeover company

						
					

					
							
							24

						
							
							Verfahren des ersten Rechtszugs 

						
							
							proceedings at first instance

						
					

					
							
							25

						
							
							Vermögensübersicht

						
							
							statement of assets and liabilities

						
					

					
							
							26

						
							
							Verteilungsverzeichnis

						
							
							distribution schedule

						
					

					
							
							27

						
							
							Verwertungserlös

						
							
							realisation proceeds

						
					

					
							
							28

						
							
							Vollstreckungsgericht

						
							
							enforcement court

						
					

					
							
							29

						
							
							Wertvergütung

						
							
							ad valorem remuneration

						
					

					
							
							30

						
							
							Zahlungsmittel

						
							
							means of payment

						
					

				
			

		

		

		

		
			Translation of German Key-Terms describing various stages of rescuing a company

		

					
				[image: ]
			

	
		
			Insolvency and Restructuring in Germany – Yearbook 2021

		

		
			
			

		


		
			Part Two

		

		
			
				
				

			

		

	
		
			Coronavirus prompts COVInsAG and accelerates shortening of the length of the procedure for ­discharge of residual debt

			By Dr Elske Fehl-Weileder, Attorney-at-Law in Germany and Certified Specialist in Insolvency Law

			To combat the impact of the Covid-19 pandemic, the German Insolvency Code (Insolvenzordnung, InsO) was amended with lightning speed, though only temporarily, in March 2020. By way of the “Act to Temporarily Suspend the Obligation to Apply for Commencement of Insolvency Proceedings and to Limit Directors’ Liability in the Case of Insolvency Caused by the Covid-19 Pandemic” (COVID-19-Insolvenzaussetzungsgesetz, COVInsAG) of 27 March 2020, the obligation to apply for commencement of insolvency proceedings under section 15a InsO was suspended retroactive to 1 March 2020. The suspension was initially set to expire on 30 September 2020, but it was extended in September 2020 for a limited duration. For enterprises that are “only” overindebted but not illiquid, the obligation to lodge an application was suspended until the end of 2020. The obligation to apply for commencement of proceedings has been further suspended during January 2021 for undertakings which applied or could have applied for government assistance for November and/or December 2020 but have not yet received it. This suspension applies both to overindebted companies and to companies which are already illiquid, but only if they have a real prospect of receiving the assistance and if that assistance will be sufficient to eliminate the ground for insolvency.

			Critics have maintained that a further suspension of the obligation to apply for commencement of insolvency proceedings would “send completely the wrong message to the economy”. They claim it is not in the interests of creditors, nor does it help to preserve healthy economic structures, if insolvencies are delayed where their cause is unrelated to the Covid-19 pandemic (press release of the CDU/CSU parliamentary group in the German Bundestag of 12 August 2020, issued by Dr Jan-Marco Luczak).1 

			The critics in the CDU/CSU parliamentary party also pushed back against an alternative proposal. They pointed out that Directive (EU) 2019/1023 on the introduction of preinsolvency restructuring procedures is still awaiting transposition, although this is required to take place by the summer of 2021. A government bill to this end was presented in October 2020. The out-of-court restructuring procedure provided for in the bill will be available to businesses which are not yet illiquid and wish to restructure by agreeing a “haircut” with their creditors. The procedure offers various possibilities for agreeing and implementing a restructuring plan involving varying degrees of interference with creditor rights, with or without the intervention of the court and involvement of a rehabilitation moderator or restructuring practitioner. This law was passed by the Bundestag on 17 December 2020 and took effect on 1 January 2021.

			Another regulatory section of Directive (EU) 2019/1023 was inserted into a bill in July 2020, namely that shortening of the procedure for discharge of residual debt to three years. This law too was passed by the Bundestag on 17 December 2020. It provides that the shortened procedure is to apply retroactively to insolvency proceedings that were applied for on or after 1 October 2020. For proceedings applied for from 17 December 2019 to 1 October 2020, the period of good conduct is to be gradually reduced from its current duration of six years in such a way that the proceedings will end at the same time as those that are applied for after the shortened procedure enters into force. This phased arrangement, which was announced beforehand by the Federal Ministry of Justice, is intended to avoid applications for commencement of insolvency proceedings from being delayed in order to benefit from the shorter duration and thus to prevent consultants, courts and insolvency administrators from being overwhelmed by a wave of proceedings. However, as it was already clear that the three-year time limit would apply retroactively to all proceedings applied for on or after 1 October 2020, many debtors appeared to be biding their time and the number of applications fell, and it can be assumed that there will be a large number of insolvency applications concerning natural persons once the law has taken effect.

			To prevent abuse, the shortening of the procedure for discharge of residual debt for consumers – as opposed to (formerly) self-employed natural persons – was initially to be in effect only for three years, during which time it was to be evaluated whether it adversely affected the payment behaviour of consumers. This was the upshot of a Key Issues Paper prepared by the Coalition Committee in June 2020,2 and according to Minister of Justice Lambrecht, it was the result of a compromise in order to allow consumers to benefit at all from the shortened procedure: in accordance with the Directive, this arrangement could also be limited to (formerly) self-employed persons. The application of this time limit to consumers only was criticised as an unreasonable disadvantage and was ultimately removed by the Legal Affairs Committee, with the result that all natural persons will now be able to access discharge of residual debt within three years beyond 2023, regardless of whether they are consumers or (formerly) self-employed.

			

			
				
					1 https://www.cducsu.de/presse/pressemitteilungen/gesunden-unternehmen-helfen-selbstreinigungskraefte-des-marktes-erhalten.

				

				
					2 https://www.cducsu.de/presse/pressemitteilungen/gesunden-unternehmen-helfen-selbstreinigungskraefte-des-marktes-erhalten  Key Issues Paper of the Coalition Committee of 3 June 2020 “Corona-Folgen bekämpfen, Wohlstand sichern, Zukunftsfähigkeit stärken” (“Combating the consequences of the coronavirus, ensuring prosperity, and strength-ening future viability”).

				

			

		

	
		
			Insolvency Code

			Insolvency Code of 5 October 1994 (BGBl. [Federal Law Gazette] I 1994, page 2866), as last amended by the Acts of 22 December 2020 (BGBl. I 2020, p. 3256 and p. 3328) 
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							Part One – General Provisions

						
					

					
							
							Section 1 – Objectives of Insolvency Proceedings

						
					

					
							
							
							The purpose of insolvency proceedings is the collective satisfaction of the debtor’s creditors through realisation of the debtor’s assets and distribution of the proceeds or through agreement on an alternative arrangement in an insolvency plan, particularly in order to maintain the enterprise. Debtors who have acted in good faith will be given the opportunity to have their remaining debts discharged.

						
					

					
							
							Section 2 – Local Court as Insolvency Court

						
					

					
							
							(1)

						
							
							The local court within whose district a regional court is located has exclusive jurisdiction for insolvency proceedings as the insolvency court for the district of this regional court.

						
					

					
							
							(2)

						
							
							In order for the proceedings to be appropriately facilitated or processed more rapidly, the governments of the Federal States are authorised to designate other or additional local courts as insolvency courts and stipulate different districts for the insolvency courts by statutory order. The governments of the Federal States may delegate this power to the administration of justice departments of the Federal States.

						
					

					
							
							(3)

						
							
							Statutory orders under subsection (2) shall, for each district of a higher regional court, specify an insolvency court at which a place of group jurisdiction pursuant to section 3a may be established. The jurisdiction of the insolvency court specified may extend within a Federal State beyond the district of a higher regional court.

						
					

					
							
							Section 3 – Local Jurisdiction

						
					

					
							
							(1) 

						
							
							The insolvency court within whose district a debtor has its1 place of general jurisdiction has exclusive local jurisdiction. If the centre of a self-employed economic activity carried on by the debtor is located in a different place, the insolvency court within whose district this place is located has exclusive jurisdiction.

						
					

					
							
							(2)

						
							
							If during the last six months before the application is lodged the debtor has used tools pursuant to section 29 of the Business Stabilisation and Restructuring Act [Unternehmensstabilisierungs- und -restrukturierungsgesetz], the court which was responsible for the measures as restructuring court also has local jurisdiction.

						
					

					
							
							(3)

						
							
							If more than one court has jurisdiction, the court to which application is first made for commencement of insolvency proceedings shall exclude the other courts.

						
					

					
							
							
							Commentary:

							A new subsection (2) was inserted into section 3, making the previous subsection (2) into subsection (3), with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256)

						
					

					
							
							Section 3a – Place of Group Jurisdiction

						
					

					
							
							(1) 

						
							
							Upon application by a debtor that is a member of a corporate group within the meaning of section 3e (group-affiliated debtor), the insolvency court seised of the insolvency proceedings shall declare its jurisdiction over the other group-affiliated debtors (other group proceedings) if an admissible application for commencement of insolvency proceedings has been lodged with respect to the debtor and if the debtor is manifestly not merely of secondary importance for the corporate group as a whole. Secondary importance may generally not be assumed if in the last full financial year, the debtor’s annual average number of employees represented more than 15% of the annual average number of employees in the corporate group, and

						
					

					
							
							
							1. the debtor’s total assets amounted to more than 15% of the consolidated total assets of the corporate group or

						
					

					
							
							
							2. the debtor’s sales revenue amounted to more than 15% of the consolidated sales revenue of the corporate group.

						
					

					
							
							
							If several group-affiliated debtors simultaneously lodged an application in accordance with sentence 1, or if in the case of several applications, it is unclear which application was lodged first, the decisive application shall be the one lodged by the debtor that had the most employees in the last full financial year; the other applications shall be inadmissible. If none of the group-affiliated debtors meets the requirements of sentence 2, the place of group jurisdiction may in any event be established at the court that has jurisdiction for the commencement of the proceedings for the group-affiliated debtor that had the most employees in the last full financial year.

						
					

					
							
							(2)

						
							
							If there are doubts that concentration of the proceedings at the insolvency court seised of the matter is in the common interest of the creditors, the court may refuse the application under subsection (1) sentence 1.

						
					

					
							
							(3)

						
							
							The debtor’s right of application vests in the insolvency administrator upon commencement of the insolvency proceedings or in a preliminary insolvency administrator vested with the right to manage and dispose of the debtor’s assets upon his/her appointment.

						
					

					
							
							(4)

						
							
							On application by the debtor, the court with jurisdiction over other group proceedings, provided that it has jurisdiction for decisions in restructuring cases pursuant to section 34 of the Business Stabilisation and Restructuring Act [Unternehmens­stabilisierungs- und -restrukturierungsgesetz], shall also declare its jurisdiction, in accordance with the requirements in subsection (1), over other group proceedings in insolvency matters pursuant to subsection (1).

						
					

					
							
							
							Commentary:

							Subsection (4) was added to section 3a with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256)

						
					

					
							
							Section 3b – Continuation of Place of Group Jurisdiction

						
					

					
							
							
							A place of group jurisdiction established pursuant to section 3a remains unaffected by the non-commencement, termination, or discontinuation of insolvency proceedings in respect of the debtor that lodged the application as long as proceedings are pending at that place of jurisdiction in respect of another group-affiliated debtor.

						
					

					
							
							Section 3c – Responsibility for Other Group Proceedings

						
					

					
							
							(1)

						
							
							At the court at the place of group jurisdiction, the division responsible for the other group proceedings is the one who is responsible for the proceedings in which the place of group jurisdiction was established.

						
					

					
							
							(2)

						
							
							The application for commencement of other group proceedings may also be lodged at the court having jurisdiction pursuant to section 3 (1).

						
					

					
							
							
							Commentary:

							Subsection (1) of section 3c was amended with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette 2020, p. 3256).

						
					

					
							
							Section 3d – Referral to the Place of Group Jurisdiction

						
					

					
							
							(1) 

						
							
							If an application for commencement of insolvency proceedings in respect of the assets of a group-affiliated debtor is lodged with an insolvency court that is not the court at the place of group jurisdiction, the court seised of the matter may refer the proceedings to the court at the place of group jurisdiction. Upon application, a referral shall be made if the debtor lodges an admissible application for commencement of insolvency proceedings with the court at the place of group jurisdiction immediately after it became aware that a creditor had lodged an application for commencement of insolvency proceedings.

						
					

					
							
							(2)

						
							
							The debtor is entitled to make the application. Section 3a (3) applies with the necessary modifications.

						
					

					
							
							(3)

						
							
							The court at the place of group jurisdiction may dismiss the preliminary insolvency administrator appointed by the referring court if this is necessary in order to appoint one individual as the insolvency administrator for several or all proceedings in respect of the group-affiliated debtors in accordance with section 56b.

						
					

					
							
							Section 3e – Corporate Group

						
					

					
							
							(1)

						
							
							A corporate group within the meaning of this Code consists of legally independent enterprises that have the centre of their main interests on domestic territory and are directly or indirectly affiliated with one another due to

						
					

					
							
							
							1. the ability to exercise a controlling influence or

						
					

					
							
							
							2. consolidation under common management.

						
					

					
							
							(2)

						
							
							Also considered a corporate group within the meaning of subsection (1) are a partnership and its general partners, if none of the latter is a natural person or a partnership with a natural person as general partner, or the connection of partnerships continues in this manner.

						
					

					
							
							Section 4 – Applicability of the Code of Civil Procedure [Zivilprozessordnung]

						
					

					
							
							
							Unless otherwise specified in the present Code, the provisions of the Code of Civil Procedure [Zivilprozessordnung] apply with the necessary modifications to insolvency proceedings. Section 128a of the Code of Civil Procedure [Zivilprozessordnung] applies with the proviso that notices of creditors’ meetings and other meetings are to make the participants aware of the obligation to refrain from deliberately recording sound and images and to ensure through appropriate measures that third parties cannot hear or view the transmission of sound and images.

						
					

					
							
							
							Commentary:

							Sentence 2 was added to section 4 with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256)

						
					

					
							
							Section 4a – Deferment of the Costs of Insolvency Proceedings

						
					

					
							
							(1)

						
							
							If the debtor is a natural person and has lodged an application for discharge of residual debt, on application he/she shall be permitted to defer the costs of the insolvency proceedings until the discharge of residual debt is granted if it is likely that the debtor’s assets will be insufficient to cover these costs. Deferment pursuant to sentence 1 also includes the costs of the debt settlement plan proceedings and the residual debt discharge proceedings. The debtor shall attach a declaration to the application stating whether a ground for refusal pursuant to section 290 (1) No 1 applies. If such a ground applies, deferment is excluded.

						
					

					
							
							(2) 

						
							
							If the debtor is permitted to defer the costs of the proceedings, on application he/she shall be assigned a lawyer of his/her choice who is willing to represent him/her, if representation by a lawyer appears necessary despite the duty of care incumbent on the court. Section 121 (3) to (5) of the Code of Civil Procedure [Zivilprozessordnung] applies with the necessary modifications.

						
					

					
							
							(3) 

						
							
							The effect of deferment is that

						
					

					
							
							
							1. the Federal treasury or Federal State treasury may claim against the debtor for

						
					

					
							
							
							a) the court costs in arrears and the court costs arising,

						
					

					
							
							
							b) the claims of the lawyer assigned to the debtor which pass to the treasury, only in accordance with the stipulations laid down by the court;

						
					

					
							
							
							2. the lawyer assigned to the debtor cannot assert claims for remuneration against the debtor.

						
					

					
							
							
							Deferment is granted separately for each stage of the proceedings. The effects specified in sentence 1 apply on an interim basis pending the decision on deferment. Section 4b (2) applies with the necessary modifications.

						
					

					
							
							Section 4b – Repayment and Adjustment of Deferred Amounts

						
					

					
							
							(1)

						
							
							If, after discharge of residual debt has been granted, the debtor is not in a position to pay the deferred amount out of his/her income and assets, the court may extend the deferment and fix the monthly instalments to be paid. Section 115 (1) and (2) and section 120 (2) of the Code of Civil Procedure [Zivilprozessordnung] apply with the necessary modifications.

						
					

					
							
							(2)

						
							
							The court may vary the decision on deferment and the monthly instalments at any time if personal or financial circumstances relevant to the decision have significantly changed. The debtor is obliged to notify the court without delay of any significant change in these circumstances. Section 120 (4) sentences 1 and 2 of the Code of Civil Procedure [Zivilprozessordnung] apply with the necessary modifications. A change to the detriment of the debtor is excluded if four years have elapsed since termination of the proceedings.

						
					

					
							
							Section 4c – Revocation of Deferment

						
					

					
							
							
							The court may revoke the deferment if

						
					

					
							
							
							1. the debtor intentionally or through gross negligence provides incorrect information regarding circumstances relevant for the commencement of insolvency proceedings or for deferment, or if the debtor does not provide a declaration requested by the court regarding his/her circumstances;

						
					

					
							
							
							2. the personal or financial requirements for deferment were not met; in this case revocation is excluded if four years have elapsed since termination of the proceedings;

						
					

					
							
							
							3. the debtor is intentionally or negligently more than three months in arrears with the payment of a monthly instalment or with the payment of another amount;

						
					

					
							
							
							4. the debtor is not in reasonable gainful employment and if unemployed does not try to find such employment or refuses a suitable activity and thereby prejudices the satisfaction of the insolvency creditors; this shall not apply if the debtor is not at fault; section 296 (2) sentences 2 and 3 apply with the necessary modifications;

						
					

					
							
							
							5. discharge of residual debt is refused or revoked.

						
					

					
							
							Section 4d – Appeal

						
					

					
							
							(1) 

						
							
							The debtor has the right of immediate appeal against the refusal of deferment or its revocation and against the refusal of the application for assignment of counsel.

						
					

					
							
							(2)

						
							
							If deferment is granted, the public treasury has the right of immediate appeal. The appeal can only be based on the fact that deferment should have been refused in view of the debtor’s personal or financial circumstances.

						
					

					
							
							Section 5 – Procedural Principles

						
					

					
							
							(1)

						
							
							The insolvency court shall ascertain ex officio all circumstances relevant to the insolvency proceedings. To this end it may, in particular, hear witnesses and experts.

						
					

					
							
							(2) 

						
							
							If the debtor’s financial circumstances are straightforward and the number of creditors or the amount of the debts is small, the proceedings will be conducted in writing. The insolvency court may order that the proceedings or individual parts of the proceedings are conducted orally if this is appropriate to facilitate the course of the proceedings. The court may rescind or vary this order at any time. The order and its rescission or variation shall be published.

						
					

					
							
							(3) 

						
							
							The court may issue its decisions without a hearing. If a hearing is held, section 227 (3) sentence 1 of the Code of Civil Procedure [Zivilprozessordnung] is not applicable.

						
					

					
							
							(4) 

						
							
							Schedules and lists may be produced and processed electronically. The governments of the Federal States are authorised to lay down detailed provisions by statutory order regulating the maintenance of the schedules and lists, their electronic submission, as well as the electronic submission of accompanying documents and their storage. They may also stipulate the data format requirements for electronic submission. The governments of the Federal States may delegate this power to the administration of justice departments of the Federal States.

						
					

					
							
							(5)

						
							
							Insolvency administrators should maintain an electronic creditor information system via which every insolvency creditor who has filed a claim can be given access in a commonly used file format to all decisions of the insolvency court, all reports sent to the insolvency court which do not concern only the claims of other creditors, and all documents concerning the creditor’s own claims. If in the preceding business year the debtor has fulfilled at least two of the three criteria specified in section 22a (1), the insolvency administrator must maintain an electronic creditor information system and make the documents specified in sentence 1 available for electronic access without delay. The administrator shall provide the parties entitled to view the documents with the information necessary for access without delay.

						
					

					
							
							
							Commentary:

							Subsection (5) was added to section 5 with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Section 6 – Immediate Appeal

						
					

					
							
							(1)

						
							
							The decisions of the insolvency court are subject to appeal only in those cases in which this Code provides the right of immediate appeal. The immediate appeal shall be lodged with the insolvency court.

						
					

					
							
							(2)

						
							
							The period for lodging an appeal starts to run on the date on which the decision is pronounced, or if it not pronounced, on the date on which it is served.

						
					

					
							
							(3)

						
							
							The decision on the appeal shall be effective only when it becomes final and binding. The appeal court may, however, order that the decision is effective immediately.

						
					

					
							
							Section 7 (repealed)

						
					

					
							
							Section 8 – Service

						
					

					
							
							(1) 

						
							
							Service of documents is effected ex officio without the document to be served requiring certification. Service may be effected by posting the document to the address of the addressee for service; section 184 (2) sentences 1, 2 and 4 of the Code of Civil Procedure [Zivilprozessordnung] apply with the necessary modifications. If service is to be effected on domestic territory, the document shall be deemed to have been served three days after posting.

						
					

					
							
							(2) 

						
							
							Service shall not be effected on persons whose place of residence is unknown. If such persons have a representative with authority to accept service, service shall be effected on that representative.

						
					

					
							
							(3) 

						
							
							The insolvency court may instruct the insolvency administrator to carry out the service of documents pursuant to subsection (1). He/she may use third parties, in particular his/her own staff, for effecting and recording the service of documents. The insolvency administrator shall add the notes made by him/her in accordance with section 184 (2) sentence 4 of the Code of Civil Procedure [Zivilprozessordnung] to the court files without delay.

						
					

					
							
							Section 9 – Public Announcements

						
					

					
							
							(1) 

						
							
							Public announcements are made by means of centralised, national publication on the internet2; publication may be made in extract form. The announcement shall accurately identify the debtor, stating in particular its address and line of business; it shall be deemed to have been made when a further two days have elapsed since the day of publication.

						
					

					
							
							(2)

						
							
							The insolvency court may decide on additional publications if Federal State legislation makes provision for this. The Federal Ministry of Justice and Consumer Protection is authorised to regulate the details of the centralised, national publication on the internet by statutory order issued with the approval of the Bundesrat. This shall, in particular, stipulate time limits for deletion and provisions ensuring that publications

						
					

					
							
							
							1. are not tampered with and are complete and up-to-date;

						
					

					
							
							
							2.  can be traced to their source at any time.

						
					

					
							
							(3)

						
							
							Public announcement shall suffice as proof of service on all parties to the proceedings even if this Code prescribes separate service in addition.

						
					

					
							
							Section 10 – Hearing of the Debtor

						
					

					
							
							(1)

						
							
							If this Code provides for the debtor to be granted a hearing, this may be omitted if the debtor resides abroad and the hearing would unduly delay the proceedings or if the debtor’s place of residence is unknown. In this case a representative or relative of the debtor shall be heard.

						
					

					
							
							(2)

						
							
							If the debtor is not a natural person, subsection (1) applies with the necessary modifications in relation to the hearing of persons authorised to represent the debtor or who hold a participating interest in the debtor. If the debtor is a legal entity and the legal entity does not have a representative body (no management), the persons who hold a participating interest in the debtor may be heard; subsection (1) sentence 1 applies with the necessary modifications.

						
					

					
							
							Section 10a – Preliminary Discussion

						
					

					
							
							(1)

						
							
							A debtor who fulfils at least two of the three criteria specified in section 22a (1) is entitled to a preliminary discussion at the insolvency court responsible for it concerning matters relevant for the proceedings, in particular the requirements for self-administration, the self-administration strategy, the composition of the preliminary creditors’ committee, the person to be appointed as preliminary insolvency administrator or supervisor, any further protective orders and authorisation to create preferential liabilities. If the debtor is not entitled to a preliminary discussion pursuant to sentence 1, the court may offer a preliminary meeting at its own discretion. 

						
					

					
							
							(2)

						
							
							With the approval of the debtor, the court can hear creditors, in particular in order to discuss their willingness to serve as members of a preliminary creditors’ committee. 

						
					

					
							
							(3)

						
							
							The division on behalf of which the judge conducts the preliminary discussion pursuant to subsection (1) sentence 1 has jurisdiction for insolvency proceedings in respect of the assets of the debtor during the six months after the preliminary meeting.

						
					

					
							
							
							Commentary:

							Section 10a was added with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Part Two – Commencement of Insolvency Proceedings. Assets Involved and Parties to the Proceedings

						
					

					
							
							Chapter One – Requirements for Commencement and Preliminary Insolvency Proceedings

						
					

					
							
							Section 11 – Admissibility of Insolvency Proceedings

						
					

					
							
							(1)

						
							
							Insolvency proceedings may be commenced in respect of the assets of any natural person or legal entity. An unincorporated association is equivalent to a legal entity in this respect.

						
					

					
							
							(2)

						
							
							Insolvency proceedings may further be commenced:

						
					

					
							
							
							1. in respect of the assets of a company without legal personality (general partnership, limited partnership, registered partnership, partnership under the Civil Code [Bürgerliches Gesetzbuch], shipping partnership, European Economic Interest Grouping);

						
					

					
							
							
							2. in accordance with sections 315 to 334, in respect of a deceased’s estate, the joint marital property of a continued community of property or the joint marital property of a community of property jointly managed by the spouses or life partners.

						
					

					
							
							(3) 

						
							
							After the dissolution of a legal entity or a company without legal personality the commencement of insolvency proceedings is permitted as long as the assets have not been distributed.

						
					

					
							
							Section 12 – Legal Entities under Public Law

						
					

					
							
							(1)

						
							
							Insolvency proceedings may not be commenced in respect of the assets

						
					

					
							
							
							1. of the Federal Republic or a Federal State;

						
					

					
							
							
							2. of a legal entity under public law which is subject to the supervision of a Federal State, if the law of the Federal State so provides.

						
					

					
							
							(2)

						
							
							If a Federal State has declared insolvency proceedings to be inadmissible in respect of the assets of a legal entity in accordance with subsection (1) No. 2, in the event of its illiquidity or overindebtedness its employees may apply to the Federal State for the benefits which they would be able to claim from the Employment Agency pursuant to the provisions on insolvency pay contained in the Third Book of the Code of Social Security Law [Drittes Buch Sozialgesetzbuch] and from the statutory insolvency insurance institution pursuant to the provisions of the Act to Improve Occupational Pensions [Gesetz zur Verbesserung der betrieblichen Altersversorgung] if insolvency proceedings had been commenced.

						
					

					
							
							Section 13 – Application for Commencement of ­Insolvency Proceedings

						
					

					
							
							(1)

						
							
							Insolvency proceedings shall only be commenced on written application. The creditors and the debtor are entitled to lodge the application. An application by the debtor shall be accompanied by a list of creditors and their claims. If the debtor has a business operation that has not been discontinued, the list shall indicate in particular 

						
					

					
							
							
							1. the largest claims;

						
					

					
							
							
							2. the largest secured claims;

						
					

					
							
							
							3. the tax authorities’ claims; 

						
					

					
							
							
							4. the social security authorities’ claims and 

						
					

					
							
							
							5. claims arising under occupational pension schemes. 

						
					

					
							
							
							In this case the debtor shall also give particulars of the total assets, the sales revenue and the average number of employees in the preceding business year. The particulars pursuant to sentence 4 are obligatory if

						
					

					
							
							
							1. the debtor applies for self-administration;

						
					

					
							
							
							2. the debtor fulfils the criteria specified in section 22a (1) or

						
					

					
							
							
							3. an application has been made for the appointment of a preliminary creditors’ committee.

						
					

					
							
							
							A declaration shall be attached to the list pursuant to sentence 3 and the particulars pursuant to sentences 4 and 5 stating that the information provided is accurate and complete.

						
					

					
							
							(2) 

						
							
							The application may be withdrawn up until the court orders commencement of insolvency proceedings or the application is refused with final effect.

						
					

					
							
							(3)

						
							
							If the application for commencement of insolvency proceedings is inadmissible, the insolvency court shall invite the applicant to remedy the deficiency without delay and shall grant him/her a reasonable period of time in which to do so.

						
					

					
							
							(4) 

						
							
							The Federal Ministry of Justice and Consumer Protection is authorised to introduce a form to be used by the debtor for lodging an application by means of statutory order issued with the approval of the Bundesrat. Insofar as a form is introduced pursuant to sentence 1, the debtor must use this form. Different forms may be introduced by the courts for proceedings that are processed electronically and for proceedings that are not processed electronically.

						
					

					
							
							Section 13a – Application for the Establishment of a Place of Group Jurisdiction

						
					

					
							
							(1)

						
							
							The following information must be specified in an application under section 3a (1):

						
					

					
							
							
							1. name, registered office and objects and also the total assets, sales revenue and average number of employees in the last financial year of the other group-affiliated undertakings which are not merely of secondary importance to the corporate group; corresponding information should be provided for the remaining group-affiliated undertakings;

						
					

					
							
							
							2. the reasons why concentration of proceedings at the insolvency court seised of the matter is in the common interest of the creditors;

						
					

					
							
							
							3.  whether continuation or reorganisation of the corporate group or part thereof is being pursued;

						
					

					
							
							
							4. which group-affiliated undertakings are institutions within the meaning of section 1 (1b) of the Banking Act [Kreditwesengesetz], financial holding companies within the meaning of section 1 (3a) KWG, capital investment companies within the meaning of section 17 (1) of the Investment Code [Kapitalanlagegesetzbuch], payment service providers within the meaning of section 1 (1) of the Payment Services Supervision Act [Zahlungsdiensteaufsichtsgesetz] or insurance undertakings within the meaning of section 7 No. 33 of the Act on the Supervision of Insurance Undertakings [Versicherungsaufsichtsgesetz] and

						
					

					
							
							
							5. the group-affiliated debtors in relation to which the commencement of insolvency proceedings has been applied for or proceedings have been commenced, including the insolvency court having jurisdiction and the case number.

						
					

					
							
							(2)

						
							
							The most recent consolidated accounts for the corporate group must be annexed to the application under section 3a (1). If these are not available, the most recent annual accounts of the undertakings in the group which are not merely of secondary importance to the corporate group must be annexed. The annual accounts of the remaining undertakings in the corporate group should be annexed.

						
					

					
							
							Section 14 – Application by a Creditor

						
					

					
							
							(1) 

						
							
							An application by a creditor is admissible if the creditor has a legal interest in the commencement of insolvency proceedings and substantiates its claim and the grounds for commencement of insolvency proceedings by prima facie evidence. The application shall not become inadmissible solely on account of the claim being satisfied. 

						
					

					
							
							(2)

						
							
							If the application is admissible, the insolvency court shall hear the debtor. 

						
					

					
							
							(3)

						
							
							If the creditor’s claim is satisfied after the application has been lodged, the debtor must bear the costs of the proceedings if the application is rejected as unfounded. The debtor must also bear the costs if the application of a creditor is rejected by reason of a non-public stabilisation order pursuant to the Business Stabilisation and Restructuring Act [Unternehmensstabilisierungs- und -restrukturierungsgesetz] which is effective at the time the application is lodged and the creditor could not have known of the stabilisation order.

						
					

					
							
							
							Commentary:

							Sentence 2 was added to subsection (3) with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Section 15 – Right of Legal Entities and Companies without Legal Personality to Apply for Commencement of Insolvency Proceedings

						
					

					
							
							(1)

						
							
							In addition to the creditors, any member of the representative body or, in the case of a company without legal personality or of a partnership limited by shares, any general partner, and also any liquidator is entitled to apply for commencement of insolvency proceedings relating to the assets of a legal entity or of a company without legal personality. In the case of a legal entity with no management, each shareholder, and in the case of a stock corporation or a cooperative, in addition each member of the supervisory board, is also entitled to apply for commencement of insolvency proceedings.

						
					

					
							
							(2)

						
							
							If the application is not lodged by all members of the representative body, all general partners, all shareholders of the legal entity, all members of the supervisory board or all liquidators, it shall be admissible if grounds for commencement of insolvency proceedings are demonstrated to the satisfaction of the court. In addition, if an application is lodged by shareholders of a legal entity or members of the supervisory board, the lack of management shall also be demonstrated to the satisfaction of the court. The insolvency court shall hear the remaining members of the representative body, general partners, shareholders of the legal entity, members of the supervisory board or liquidators.

						
					

					
							
							(3)

						
							
							If none of the general partners of a company without legal personality is a natural person, subsections (1) and (2) shall apply with the necessary modifications to the members of the representative body and the liquidators of the partners authorised to represent the company. The same shall apply if the connection between the companies continues in this form.

						
					

					
							
							Section 15a – Obligation of Legal Entities and Companies without Legal Personality to Apply for Commencement of Insolvency Proceedings

						
					

					
							
							(1)

						
							
							If a legal entity becomes illiquid or overindebted, the members of the representative body or the liquidators must apply for commencement of insolvency proceedings without undue delay. The application must be lodged no later than three weeks after the occurrence of illiquidity and six weeks after the occurrence of overindebtedness. The same shall apply to the members of the representative body of the partners authorised to represent the company or the liquidators in the case of a company without legal personality where none of the general partners is a natural person; this shall not apply if the general partners include another company which has a natural person as general partner.

						
					

					
							
							(2)

						
							
							In the case of a company within the meaning of subsection (1) sentence 3, subsection (1) shall apply with the necessary modifications if the members of the representative body of the partners authorised to represent the company are, in turn, companies in which none of the general partners is a natural person, or if the connection between the companies continues in this form.

						
					

					
							
							(3)

						
							
							In the event that a company with limited liability has no management, each shareholder, and in the event that a stock corporation or a co-operative has no management, each member of the supervisory board, is obliged to lodge an application for commencement of insolvency proceedings unless such person was unaware of the company’s illiquidity and overindebtedness or lack of management.

						
					

					
							
							(4)

						
							
							Anyone who, contrary to subsection (1) sentence 1 and sentence 2, also in conjunction with sentence 3 or subsection (2) or subsection (3),

						
					

					
							
							
							1.  does not apply for commencement of insolvency proceedings or does not apply within the specified time limit or

						
					

					
							
							
							2. does not apply correctly

						
					

					
							
							
							shall be punished by imprisonment for up to three years or by a fine.

						
					

					
							
							(5)

						
							
							If the offender in the cases specified in subsection (4) acts negligently, the punishment shall be imprisonment for up to one year or a fine.

						
					

					
							
							(6)

						
							
							In the case of subsection (4), number 2, also in conjunction with subsection (5), the offence shall be punishable only if the application for commencement of insolvency proceedings was refused as inadmissible with final effect.

						
					

					
							
							(7) 

						
							
							Subsections (1) to (6) are not applicable to associations and foundations to which section 42 (2) of the Civil Code [Bürgerliches Gesetzbuch] applies.

						
					

					
							
							
							Commentary:

							Subsections (1), (2) and (4) of section 15a were amended with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Section 15b – Payments in the case of Illiquidity and Overindebtedness; Limitation Period

						
					

					
							
							(1)

						
							
							After a legal entity has become illiquid or overindebted, the members of the representative body and liquidators of the legal entity obligated to apply for commencement of insolvency proceedings under section 15a (1) sentence 1 are no longer permitted to make payments on its behalf. This does not apply to payments which are consistent with the due care of a prudent and conscientious manager.

						
					

					
							
							(2)

						
							
							Subject to subsection (3), payments made in the ordinary course of business, particularly those that serve to maintain business operations, are deemed consistent with the due care of a prudent and conscientious manager. During the period for timely lodging of an application pursuant to section 15a (1) sentences 1 and 2, this applies for only as long as the parties obligated to apply for commencement of insolvency proceedings pursue measures to permanently eliminate the material insolvency or to prepare an application for commencement of insolvency proceedings with the due care of a prudent and conscientious manager. Payments that are made in the period between the lodging of the application and the commencement of insolvency proceedings are deemed consistent with the due care of a prudent and conscientious manager if they are made with the consent of a preliminary insolvency administrator. 

						
					

					
							
							(3)

						
							
							If the time limit for timely lodging of an application pursuant to section 15a (1) sentences 1 and 2 has passed and the party obligated to apply for commencement of insolvency proceedings has not done so, payments are not generally compatible with the due care of a prudent and conscientious manager. 

						
					

					
							
							(4)

						
							
							If payments are made contrary to subsection (1), the parties obligated to apply for commencement of insolvency proceedings must reimburse the legal entity. If the creditors of the legal entity have incurred a lesser loss, the obligation to pay compensation is limited to compensation for that loss. Insofar as the reimbursement or compensation is required to satisfy the creditors of the legal entity, the obligation shall not be excluded by reason of the fact that these parties acted in compliance with a resolution of a body of the legal entity. If the legal entity waives reimbursement or compensation claims or enters into a settlement in respect of these claims, the waiver or settlement is ineffective. This does not apply if the party owing the reimbursement or compensation is illiquid and enters into a settlement with its creditors in order to avoid insolvency proceedings, if the obligation to reimburse or pay compensation is dealt with in an insolvency plan or if an insolvency administrator is acting for the legal entity. 

						
					

					
							
							(5)

						
							
							Subsection (1) sentence 1 and subsection (4) also apply for payments to persons who hold a participating interest in the legal entity insofar as such payments necessarily led to the illiquidity of the legal entity, unless this was not apparent even with exercise of the due care referred to in subsection (1) sentence 2. Sentence 1 is not applicable to cooperatives. 

						
					

					
							
							(6)

						
							
							Subsections (1) to (5) also apply to the members of the representative body of the partners authorised to represent the company who are obligated to lodge an application for commencement of insolvency proceedings pursuant to section 15a (1) sentence 3 and subsection (2). 

						
					

					
							
							(7)

						
							
							Claims based on the foregoing provisions become time-barred after five years. If the legal entity is quoted at the time of the breach of obligation, the claims become time-barred after 10 years. 

						
					

					
							
							(8)

						
							
							There is no breach of tax payment obligations if between the occurrence of illiquidity pursuant to section 17 or overindebtedness pursuant to section 19 and the decision of the insolvency court on the application for commencement of insolvency proceedings tax claims are not satisfied or are not satisfied in good time, provided that the parties obligated to apply for commencement of insolvency proceedings comply with their obligations under section 15a. If contrary to the obligation under section 15a an application for commencement of insolvency proceedings is lodged late, the foregoing applies only to tax claims falling due following the appointment of a preliminary insolvency administrator or the ordering of interim self-administration. If insolvency proceedings are not commenced and this is attributable to a breach of duty by the parties obligated to apply for commencement of insolvency proceedings, sentences 1 and 2 do not apply. 

						
					

					
							
							
							Commentary:

							Section 15b was added with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Section 16 – Ground for Commencement

						
					

					
							
							
							It is a prerequisite for commencement of insolvency proceedings that a ground for commencement exists.

						
					

					
							
							Section 17 – Illiquidity

						
					

					
							
							(1)

						
							
							The general ground for commencement of proceedings is illiquidity.

						
					

					
							
							(2)

						
							
							The debtor is deemed illiquid if it is unable to meet its due payment obligations. Illiquidity shall generally be presumed if the debtor has stopped making payments.

						
					

					
							
							Section 18 – Imminent Illiquidity

						
					

					
							
							(1)

						
							
							If the debtor applies for commencement of insolvency proceedings, imminent illiquidity is also a ground for commencement of proceedings.

						
					

					
							
							(2)

						
							
							The debtor faces imminent illiquidity if it is likely to be unable to meet existing payment obligations when they fall due. In general, a forecast period of 24 months is to be taken as a basis.

						
					

					
							
							(3)

						
							
							In the case of a legal entity or a company without legal personality, if the application is not lodged by all members of the representative body, all general partners or all liquidators, subsection (1) shall only be applicable if the applicant or applicants is or are entitled to represent the legal entity or company.

						
					

					
							
							
							Commentary:

							Sentence 2 was added to subsection (2) with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Section 19 – Overindebtedness

						
					

					
							
							(1)

						
							
							In the case of a legal entity, overindebtedness is also a ground for commencement of proceedings.

						
					

					
							
							(2)

						
							
							Overindebtedness exists if the debtor’s assets no longer cover its existing liabilities, unless the continued operation of the enterprise during the next twelve months is substantially likely in the circumstances. Claims to repayment of shareholder loans or claims arising out of legal acts corresponding in economic terms to such loans which the creditor and debtor have agreed pursuant to section 39 (2) will be subordinated in insolvency proceedings to the claims specified in section 39 (1) Nos 1 to 5 are not to be taken into consideration in relation to the liabilities in terms of sentence 1.

						
					

					
							
							(3)

						
							
							If a company without legal personality does not have a natural person as general partner, subsections (1) and (2) shall apply with the necessary modifications. This shall not apply if the general partners include another company which has a natural person as general partner.

						
					

					
							
							
							Commentary:

							Sentence 1 of subsection (2) was amended with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256)

						
					

					
							
							Section 20 – Obligation of Disclosure and Co-operation during Preliminary Insolvency Proceedings. Reference to Discharge of Residual Debt 

						
					

					
							
							(1)

						
							
							If the application is admissible, the debtor must provide the insolvency court with the information it requires to decide on the application and otherwise support the court in the performance of its duties. Sections 97, 98 and 101 (1) sentences 1 and 2 and (2) apply with the necessary modifications.

						
					

					
							
							(2)

						
							
							If the debtor is a natural person, he/she shall be informed that he/she may obtain discharge of residual debt pursuant to sections 286 to 303a.

						
					

					
							
							Section 21 – Interim Measures Order

						
					

					
							
							(1)

						
							
							Until the application has been decided the insolvency court shall take all measures which appear necessary to prevent any changes in the debtor’s financial position to the prejudice of the creditors. The debtor has the right of immediate appeal against the ordering of the measure.

						
					

					
							
							(2)

						
							
							The court may in particular 

						
					

					
							
							
							1. appoint a preliminary insolvency administrator to whom section 8 (3) and sections 56 to 56b and 58 to 66 and 296a apply with the necessary modifications;

						
					

					
							
							
							1a. establish a preliminary creditors’ committee to which section 67 (2, 3) and sections 69 to 73 apply with the necessary modifications; persons who only became creditors upon commencement of proceedings may also be appointed as members of the creditors’ committee;

						
					

					
							
							
							2. issue a general restraint order against the debtor prohibiting disposals of assets or order that disposals by the debtor require the approval of the preliminary insolvency administrator to be effective;

						
					

					
							
							
							3. order a prohibition or temporary suspension of compulsory enforcement measures against the debtor unless immovable assets are involved;

						
					

					
							
							
							4. issue an interim postal redirection order to which sections 99 and 101 (1) sentence 1 apply with the necessary modifications;

						
					

					
							
							
							5. order that assets which would be covered by section 166 or in respect of which segregation could be claimed in the event of commencement of proceedings may not be realised or collected by the creditor and that such assets may be used for the continued operation of the debtor’s enterprise insofar as they are of substantial importance for this purpose; section 169 sentences 2 and 3 apply with the necessary modifications; the creditor shall be compensated for any loss in value resulting from such use by regular payments. The obligation to make compensation payments exists only insofar as the loss in value resulting from the use impairs the security of the creditor entitled to separate satisfaction. If the preliminary insolvency administrator collects a debt assigned to secure a claim in place of the creditor, sections 170 and 171 shall apply with the necessary modifications.

						
					

					
							
							
							The ordering of protective measures does not affect the validity of disposals of financial collateral pursuant to section 1 (17) of the Banking Act [Kreditwesengesetz] and the validity of the settlement of claims and performance under payment orders, orders between payment service providers or intermediaries or orders for the transfer of securities brought into systems pursuant to section 1 (16) of the Banking Act [Kreditwesengesetz]. This shall apply even if a transaction of this type by the debtor is carried out and settled or financial collateral is provided on the day the order is made and the other party proves that it neither knew nor ought to have known of the court order; if the other party is a system operator or a participant in the system, the day on which the order is made shall be determined in accordance with the meaning of business day in section 1 (16b) of the Banking Act [Kreditwesengesetz].

						
					

					
							
							(3)

						
							
							If other measures are insufficient, the debtor may be compelled to appear before the court and be taken into custody after being heard. If the debtor is not a natural person the same shall apply with the necessary modifications to the members of its representative body. Section 98 (3) applies with the necessary modifications to the ordering of detention.

						
					

					
							
							
							Commentary:

							Subsection (2) sentence 1 No. 1a was amended with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Section 22 – Legal Status of the Preliminary ­Insolvency Administrator

						
					

					
							
							(1)

						
							
							If a preliminary insolvency administrator is appointed and a general prohibition of disposal is imposed on the debtor, the right to manage and dispose of the debtor’s assets vests in the preliminary insolvency administrator. In this event the preliminary insolvency administrator shall:

						
					

					
							
							
							1. secure and preserve the debtor’s assets;

						
					

					
							
							
							2. continue an enterprise operated by the debtor until the decision on commencement of insolvency proceedings, unless the insolvency court consents to the closure of the enterprise in order to avoid a substantial reduction in the assets;

						
					

					
							
							
							3. investigate whether the debtor’s assets will cover the costs of the proceedings; the court may in addition instruct the preliminary insolvency administrator as an expert to investigate whether there is a ground for commencement of proceedings and what prospects exist for the debtor’s enterprise to continue.

						
					

					
							
							(2)

						
							
							If a preliminary insolvency administrator is appointed without a general prohibition of disposal being imposed on the debtor, the court shall determine the duties of the preliminary insolvency administrator. Such duties are not permitted to exceed the duties pursuant to subsection (1) sentence 2.

						
					

					
							
							(3)

						
							
							The preliminary insolvency administrator is entitled to enter the debtor’s business premises and conduct investigations there. The debtor shall permit the preliminary insolvency administrator to inspect its books and business records. The debtor shall provide the preliminary insolvency administrator with all necessary information and support him/her in the performance of his/her duties; sections 97, 98 and 101 (1) sentences 1 and 2 and 101 (2) apply with the necessary modifications.

						
					

					
							
							Section 22a – Appointment of a Preliminary Creditors’ Committee 

						
					

					
							
							(1)

						
							
							The insolvency court shall establish a preliminary creditors’ committee pursuant to section 21 (2) number 1a if the debtor has fulfilled at least two of the following three criteria in the previous business year: 

						
					

					
							
							
							1. a balance sheet total of at least EUR 6,000,000 after deduction of any losses exceeding equity within the meaning of section 268 (3) of the Commercial Code [Handelsgesetzbuch]; 

						
					

					
							
							
							2. sales revenues of at least EUR 12,000,000 in the last 12 months prior to the balance sheet date; 

						
					

					
							
							
							3. an annual average of at least fifty employees. 

						
					

					
							
							(2)

						
							
							On application by the debtor, the preliminary insolvency administrator or a creditor, the court shall appoint a preliminary creditors’ committee pursuant to section 21 (2) number 1a if the potential members of the preliminary creditors’ committee are named and a declaration of consent by those persons is attached to the application.

						
					

					
							
							(3)

						
							
							A preliminary creditors’ committee shall not be appointed if the debtor’s business operations have ceased, if the establishment of a preliminary creditors’ committee is disproportionate in view of the anticipated value of the insolvency estate or if the establishment of the committee would cause a delay leading to a prejudicial change in the debtor’s financial position.

						
					

					
							
							(4)

						
							
							At the court’s request, the debtor or the preliminary insolvency administrator shall name potential members of the preliminary creditors’ committee.

						
					

					
							
							Section 23 – Publication of Restrictions on Disposals

						
					

					
							
							(1)

						
							
							The decision ordering any of the restrictions on disposals specified in section 21 (2) No. 2 and the appointment of a preliminary insolvency administrator shall be published. It shall be served separately on the debtor, on persons who have liabilities towards the debtor and on the preliminary insolvency administrator. The debtor’s debtors shall be requested at the same time to pay their liabilities only in compliance with the decision.

						
					

					
							
							(2)

						
							
							If the debtor is registered in the Commercial Register, Register of Cooperatives, Register of Partnerships or Register of Associations, the insolvency court registry shall send an official copy of the decision to the registration court.

						
					

					
							
							(3)

						
							
							Sections 32 and 33 apply with the necessary modifications in respect of the registration of restrictions on disposals in the Land Register, the Register of Ships, the Register of Ships under Construction and the Register of Liens on Aircraft.

						
					

					
							
							Section 24 – Effects of the Restrictions on Disposals

						
					

					
							
							(1)

						
							
							Sections 81 and 82 apply with the necessary modifications in relation to any breach of the restrictions on disposals specified in section 21 (2) No. 2.

						
					

					
							
							(2)

						
							
							If the right to dispose of an asset of the debtor has vested in a preliminary insolvency administrator, section 85 (1) sentence 1 and section 86 shall apply with the necessary modifications in relation to the resumption of pending court proceedings.

						
					

					
							
							Section 25 – Revocation of the Protective Measures

						
					

					
							
							(1)

						
							
							If the protective measures are revoked, section 23 shall apply with the necessary modifications to the public announcement of the revocation of a restriction on disposals.

						
					

					
							
							(2)

						
							
							If the right to dispose of the assets of the debtor has vested in a preliminary insolvency administrator, the preliminary insolvency administrator shall discharge the costs incurred and fulfil the obligations entered into by him/her out of the assets administered by him/her prior to the revocation of his/her appointment. The same shall apply in respect of liabilities arising out of contracts for continuing obligations insofar as the preliminary insolvency administrator has claimed counter-performance in respect of the assets administered by him/her.

						
					

					
							
							Section 26 – Refusal of Application due to Insufficient Assets

						
					

					
							
							(1)

						
							
							The insolvency court shall refuse the application for commencement of insolvency proceedings if the debtor’s assets are likely to be insufficient to cover the costs of the proceedings. The application shall not be refused if sufficient funds are advanced or if the costs are deferred pursuant to section 4a. The order shall be published without delay.

						
					

					
							
							(2)

						
							
							The court shall order that any debtor in respect of whom an application to commence insolvency proceedings has been refused for deficiency of assets be entered in the list of debtors pursuant to Section 882b of the Code of Civil Procedure [Zivilprozessordnung] and shall immediately transmit the order electronically to the central enforcement court pursuant to Section 882h (1) of the Code of Civil Procedure [Zivilprozessordnung]. Section 882c (3) of the Code of Civil Procedure [Zivilprozessordnung] applies with the necessary modifications.

						
					

					
							
							(3)

						
							
							Anyone who has made an advance payment pursuant to subsection (1) sentence 2 may claim reimbursement of the advanced amount from any person who, contrary to the provisions of insolvency or company law, has intentionally or negligently and in breach of duty failed to lodge an application for commencement of insolvency proceedings. If a dispute arises as to whether the person acted intentionally or negligently and in breach of duty, such person shall bear the burden of proof.

						
					

					
							
							(4)

						
							
							Any person who, contrary to the provisions of insolvency or company law, has intentionally or negligently and in breach of duty failed to lodge an application for commencement of insolvency proceedings is obliged to make the advance payment pursuant to subsection (1) sentence 2. If a dispute arises as to whether the person acted intentionally or negligently and in breach of duty, such person shall bear the burden of proof. Payment of the advance payment may be requested by the preliminary insolvency administrator and by any person who has a justified financial claim against the debtor. 

						
					

					
							
							Section 26a – Remuneration of the Preliminary Insolvency Administrator

						
					

					
							
							(1)

						
							
							If insolvency proceedings are not commenced, the insolvency court shall make an order determining the preliminary insolvency administrator’s remuneration and reimbursable expenses.

						
					

					
							
							(2)

						
							
							The determination shall be made against the debtor unless the application for commencement of insolvency proceedings is inadmissible or not well-founded and the applicant creditor is guilty of gross negligence. In this case the preliminary insolvency administrator’s remuneration and reimbursable expenses shall be imposed on and awarded against the creditor in whole or in part. Gross negligence shall be assumed in particular if the application had no prospect of success from the outset and the creditor should have recognised this. The order shall be served on the preliminary insolvency administrator and on the party responsible for the preliminary insolvency administrator’s costs. The provisions of the Code of Civil Procedure [Zivilprozessordnung] concerning compulsory enforcement based on cost assessment orders apply with the necessary modifications. 

						
					

					
							
							(3) 

						
							
							The preliminary insolvency administrator and the party responsible for the preliminary insolvency administrator’s costs have the right of immediate appeal against the order. Section 567 (2) of the Code of Civil Procedure [Zivilprozessordnung] applies with the necessary modifications.

						
					

					
							
							Section 27 – Order Commencing Proceedings

						
					

					
							
							(1)

						
							
							If insolvency proceedings are commenced, the insolvency court shall appoint an insolvency administrator. Section 270 remains unaffected.

						
					

					
							
							(2)

						
							
							The order commencing proceedings shall contain:

						
					

					
							
							
							1. the debtor’s company name or surname and first names, date of birth, registration court, 

						
					

					
							
							
							registration number under which the debtor is entered in the Commercial Register, branch of business or occupation and place of business or place of residence;

						
					

					
							
							
							2. name and address of the insolvency administrator;

						
					

					
							
							
							3. the time when the order was made;

						
					

					
							
							
							4. the grounds on which the court did not follow a unanimous proposal from the preliminary creditors’ committee as to the person to be the appointed as administrator; the name of the proposed person shall not be mentioned. 

						
					

					
							
							
							5. an abstract representation of the time limits for deletion applicable to personal data pursuant to section 3 of the Ordinance regarding Public Announcements on the Internet in Insolvency Proceedings of 12 February 2002 (as published in the Federal Law Gazette, see BGBl. I p. 677), last amended by Article 2 of the Act of 13 April 2007 (as published in the Federal Law Gazette, see BGBl. I p. 509).

						
					

					
							
							(3)

						
							
							If the time when the order commencing proceedings is made is not stated, it shall be deemed to have been made at midday on the day on which the order is issued.

						
					

					
							
							Section 28 – Requests to Creditors and Debtors

						
					

					
							
							(1)

						
							
							In the order commencing proceedings the creditors shall be requested to file their claims with the insolvency administrator within a specified period in compliance with section 174. The period shall amount to not less than two weeks and not more than three months.

						
					

					
							
							(2)

						
							
							In the order commencing proceedings the creditors shall be requested to inform the administrator without delay of the security interests they claim to have in movable assets or rights of the debtor. Details must be provided of the asset in which the security interest is claimed, the nature and reason for the creation of the security interest and also the secured claim. Anyone who intentionally or negligently fails to provide or delays in providing such information shall be liable for the resulting damage.

						
					

					
							
							(3)

						
							
							In the order commencing proceedings, a request shall be made to persons who have liabilities towards the debtor that they should no longer render performance to the debtor but instead to the administrator.

						
					

					
							
							Section 29 – Scheduling of Dates

						
					

					
							
							(1)

						
							
							In the order commencing proceedings the insolvency court shall schedule dates for:

						
					

					
							
							
							1. a meeting of creditors to decide on the future course of the insolvency proceedings on the basis of a report by the insolvency administrator (report meeting); the date for the meeting should not be fixed more than six weeks in advance and may not be fixed more than three months in advance;

						
					

					
							
							
							2. a meeting of creditors to verify the claims filed (verification meeting); the period between the expiry of the time limit for filing claims and the verification meeting shall amount to at least one week and not more than two months.

						
					

					
							
							(2)

						
							
							The meetings may be combined. The court shall dispense with the report meeting if the debtor’s financial circumstances are straightforward and the number of creditors or the amount of the debts is small.

						
					

					
							
							Section 30 – Publication of the Order Commencing Proceedings

						
					

					
							
							(1)

						
							
							The insolvency court registry shall publish the order commencing proceedings immediately.

						
					

					
							
							(2)

						
							
							The order shall be served separately on the debtor’s creditors and debtors and on the debtor itself.

						
					

					
							
							(3)

						
							
							(repealed)

						
					

					
							
							Section 31 – Commercial Register, Register of Cooperatives, Register of Partnerships and Register of Associations

						
					

					
							
							
							If the debtor is registered in the Commercial Register, Register of Cooperatives, Register of Partnerships or Register of Associations, the insolvency court registry shall forward to the registration court:

						
					

					
							
							
							1. an official copy of the order commencing proceedings in the event that insolvency proceedings are commenced;

						
					

					
							
							
							2. an official copy of the order refusing the application in the event that the application for commencement of insolvency proceedings is refused due to insufficient assets and if the debtor is a legal entity or a company without legal personality which will be dissolved as a result of the refusal of the application due to insufficient assets.

						
					

					
							
							Section 32 – Land Register

						
					

					
							
							(1)

						
							
							Commencement of the insolvency proceedings shall be registered in the Land Register:

						
					

					
							
							
							1. in respect of plots of land for which the debtor is registered as owner;

						
					

					
							
							
							2. in respect of the debtor’s registered rights in plots of land and in registered rights if there are concerns, based on the type of rights and in the circumstances, that the insolvency creditors would be disadvantaged in the absence of registration.

						
					

					
							
							(2)

						
							
							If the insolvency court is aware of such plots of land or rights it shall request the Land Registry ex officio to make the registration. The insolvency administrator may also request the Land Registry to make the registration.

						
					

					
							
							(3)

						
							
							If the administrator releases or sells a plot of land or a right in respect of which commencement of insolvency proceedings has been registered, on application the insolvency court shall request that the Land Registry delete the entry. The insolvency administrator may also request that the Land Registry delete the entry.

						
					

					
							
							Section 33 – Ships and Aircraft Registers

						
					

					
							
							
							Section 32 applies with the necessary modifications to the registration of commencement of insolvency proceedings in the Register of Ships, Register of Ships under Construction and Register of Liens on Aircraft. In this case the ships, ships under construction and aircraft entered in these registers take the place of plots of land and the registration court takes the place of the Land Register.

						
					

					
							
							Section 34 – Appeal

						
					

					
							
							(1)

						
							
							If commencement of insolvency proceedings is refused, the applicant and, if the application is refused pursuant to section 26, the debtor, has the right of immediate appeal.

						
					

					
							
							(2)

						
							
							If insolvency proceedings are commenced, the debtor has the right of immediate appeal.

						
					

					
							
							(3)

						
							
							Once the decision revoking the order commencing proceedings becomes final, termination of the proceedings shall be published. Section 200 (2) sentence 2 applies with the necessary modifications. The effects of legal acts which have been carried out by or with the insolvency administrator shall be unaffected by termination of the proceedings.

						
					

					
							
							Chapter Two – Insolvency Estate. Classification of Creditors

						
					

					
							
							Section 35 – Definition of Insolvency Estate

						
					

					
							
							(1)

						
							
							Insolvency proceedings cover all of the assets which belong to the debtor at the time when the proceedings are commenced and which the debtor acquires during the proceedings (insolvency estate).

						
					

					
							
							(2)

						
							
							If the debtor pursues an activity as a self-employed person or intends to pursue such an activity in the near future, the insolvency administrator shall declare to him/her whether the assets from the self-employed activity belong to the insolvency estate and whether claims arising out of this activity can be asserted in the insolvency proceedings. Section 295a applies with the necessary modifications. On application by the creditors’ committee, or, if one has not been appointed, the creditors’ meeting, the insolvency court shall order the declaration to be invalid.

						
					

					
							
							(3) 

						
							
							The debtor shall inform the administrator without delay of the assumption or resumption of an activity as a self-employed person. If the debtor asks the administrator for release of such activity, the administrator shall respond to the request without delay and within one month at the latest.

						
					

					
							
							(4)

						
							
							The insolvency administrator’s declaration shall be notified to the court. The court shall publish the declaration and the order concerning its invalidity.

						
					

					
							
							
							Commentary:

							Subsection (2) was amended and subsection (3) was inserted by the Act Further Shortening Residual Debt Discharge Proceedings and Amending Pandemic-Related Provisions of Company, Cooperative, Association and Foundation Law and the Law on Tenancies (Gesetz zur weiteren Verkürzung des Restschuldbefreiungsverfahrens und zur Anpassung pandemiebedingter Vorschriften im Gesellschafts-, Genossenschafts-, Vereins- und Stiftungsrecht sowie im Miet- und Pachtrecht) (Federal Law Gazette I 2020, p. 3328). The former subsection (3) became subsection (4). The amendments entered into force on 31 December 2020.

						
					

					
							
							Section 36 – Objects Exempted from Attachment

						
					

					
							
							(1)

						
							
							Objects not subject to compulsory enforcement do not form part of the insolvency estate. Sections 850, 850a, 850c, 850e, 850f (1), sections 850g to 850k, 851c and 851d of the Code of Civil Procedure [Zivilprozessordnung] apply with the necessary modifications.

						
					

					
							
							(2)

						
							
							However, the insolvency estate includes

						
					

					
							
							
							1. the debtor’s business records; statutory obligations governing the retention of documents remain unaffected;

						
					

					
							
							
							2. the objects exempted from compulsory enforcement under section 811 (1) Nos 4 and 9 of the Code of Civil Procedure [Zivilprozessordnung].

						
					

					
							
							(3)

						
							
							Objects which constitute normal household goods and which are used in the debtor’s household shall not form part of the insolvency estate if it is readily apparent that their disposal would only yield proceeds out of all proportion to their value.

						
					

					
							
							(4)

						
							
							The insolvency court has jurisdiction to decide whether an object is liable to compulsory enforcement under the provisions specified in subsection (1) sentence 2. The insolvency administrator may file the request in place of a creditor. Sentences 1 and 2 apply with the necessary modifications to preliminary insolvency proceedings.

						
					

					
							
							Section 37 – Joint Marital Property in a Community of Property 

						
					

					
							
							(1)

						
							
							If, under the marital property regime of community of property, the joint marital property is managed by only one spouse and insolvency proceedings are commenced against this spouse, the joint marital property shall form part of the insolvency estate. No partitioning of the joint marital property shall take place. The joint marital property shall not be affected by insolvency proceedings commenced against the other spouse.

						
					

					
							
							(2)

						
							
							If the spouses both manage the joint marital property, insolvency proceedings commenced against one spouse shall not affect the joint marital property.

						
					

					
							
							(3)

						
							
							Subsection (1) applies to a continued community of property, provided that the surviving spouse takes the place of the spouse who managed the joint marital property alone and the late spouse’s descendants take the place of the other spouse.

						
					

					
							
							(4)

						
							
							Subsections (1) to (3) apply with the necessary modifications to life partners.

						
					

					
							
							Section 38 – Definition of Insolvency Creditor 

						
					

					
							
							
							The insolvency estate serves to satisfy the personal creditors who have a justified financial claim against the debtor at the time of commencement of insolvency proceedings (insolvency creditors).

						
					

					
							
							Section 39 – Subordinated Insolvency Creditors

						
					

					
							
							(1)

						
							
							The following claims are subordinated to all 

						
					

					
							
							
							other claims of the insolvency creditors; they shall be satisfied in the following order and in proportion to their respective amounts if they have equal ranking:

						
					

					
							
							
							1. the interest and penalties for late payment accruing on the claims of the insolvency creditors since commencement of the insolvency proceedings;

						
					

					
							
							
							2. the costs incurred by the individual insolvency creditors through their participation in the proceedings;

						
					

					
							
							
							3. fines, administrative fines, administrative penalties and periodic penalty payments, and also the incidental legal consequences of a criminal or administrative offence resulting in liability for a monetary payment;

						
					

					
							
							
							4. claims to gratuitous performance by the debtor;

						
					

					
							
							
							5. pursuant to subsections (4) and (5) claims for repayment of a shareholder loan or claims arising out of legal acts corresponding in economic terms to such a loan.

						
					

					
							
							
							Sentence 1 No. 5 is not applicable if a state development bank or a subsidiary of such bank has granted a loan to an enterprise in which the state development bank or subsidiary holds a participating interest or has undertaken another legal act economically equivalent to the grant of a loan.

						
					

					
							
							(2)

						
							
							Claims which creditor and debtor have agreed will be subordinated in insolvency proceedings shall be satisfied, in case of doubt as to their ranking, after the claims specified in subsection (1).

						
					

					
							
							(3)

						
							
							The interest on the claims of subordinated insolvency creditors and the costs incurred by these creditors through their participation in the proceedings rank equally with the claims of these creditors.

						
					

					
							
							(4)

						
							
							Subsection (1) No. 5 applies to companies that have neither a natural person nor a company in which a general partner is a natural person as general partner. If a creditor acquires shares upon imminent or existing illiquidity of the company or its overindebtedness for the purpose of its reorganisation, until the viable recovery of the company has been achieved this shall not lead to the application of subsection (1) No. 5 to the creditor’s claims arising out of existing or newly granted loans or claims arising out of legal acts corresponding in economic terms to such a loan.

						
					

					
							
							(5)

						
							
							Subsection (1) No. 5 shall not apply to the non-executive partner of a company within the meaning of subsection (4) sentence 1 who holds 10% or less of the company’s liable equity capital.

						
					

					
							
							
							Commentary:

							Sentence 2 was added to section 39 (1) with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law. 2020, p. 3256).

						
					

					
							
							Section 40 – Maintenance Claims

						
					

					
							
							
							Claims against the debtor for maintenance under family law may be lodged in the insolvency proceedings for the period after commencement of proceedings only insofar as the debtor is liable as heir of the obligor. Section 100 remains unaffected.

						
					

					
							
							Section 41 – Unmatured Claims

						
					

					
							
							(1)

						
							
							Unmatured claims are deemed to be due.

						
					

					
							
							(2)

						
							
							If they bear no interest, they shall be discounted at the statutory interest rate. The claims are thereby reduced to the amount which, by adding the statutory rate of interest accruing for the period from commencement of the insolvency proceedings until maturity, corresponds to the full amount of the claim.

						
					

					
							
							Section 42 – Claims Subject to a Condition Subsequent

						
					

					
							
							
							Claims subject to a condition subsequent shall be taken into account in the insolvency proceedings as unconditional claims as long as the condition has not arisen.

						
					

					
							
							Section 43 – Liability of Several Persons

						
					

					
							
							
							A creditor to whom several persons are liable in full for the same performance may claim the entire amount which it was entitled to claim at the time of commencement of proceedings in the insolvency proceedings against each debtor until full satisfaction.

						
					

					
							
							Section 44 – Rights of Joint Debtors and Guarantors

						
					

					
							
							
							Joint debtors and guarantors may only assert the claim against the debtor in insolvency proceedings which they could acquire in the future through satisfaction of the creditor if the creditor does not assert its claim.

						
					

					
							
							Section 44a – Secured Loans

						
					

					
							
							
							In insolvency proceedings relating to the assets of a company, pursuant to section 39 (1) No. 5 a creditor may demand pro rata satisfaction out of the insolvency estate in respect of a claim to repayment of a loan or an equivalent claim for which a shareholder provides security or is liable as guarantor only to the extent of any shortfall incurred when the security or the guarantee is exercised.

						
					

					
							
							Section 45 – Conversion of Claims

						
					

					
							
							
							Claims that are not based on money or for which an amount of money is not specified must be asserted at the value which can be estimated for them at the time of commencement of the insolvency proceedings. Claims expressed in foreign currency or in a unit of account must be converted into domestic currency on the basis of the exchange rate effective for the place of payment at the time of commencement of the insolvency proceedings.

						
					

					
							
							Section 46 – Recurring Performance

						
					

					
							
							
							Claims for recurring performance with a specified amount and duration shall be lodged for the amount resulting from the aggregation of all outstanding payments less the interim interest specified in section 41. If the duration of the performance is not specified, section 45 sentence 1 shall apply with the necessary modifications.

						
					

					
							
							Section 47 – Segregation

						
					

					
							
							
							Any creditor who can claim on the basis of a real right (in rem) or a personal right (in personam) that an asset does not form part of the insolvency estate is not an insolvency creditor. The creditor’s right to segregation of the asset is determined in accordance with the laws applicable outside the insolvency proceedings.

						
					

					
							
							Section 48 – Substitute Segregation

						
					

					
							
							
							If an asset in relation to which a right to segregation could have been claimed is disposed of without authorisation by the debtor prior to commencement of the insolvency proceedings, or by the insolvency administrator after commencement of the insolvency proceedings, the creditor entitled to claim segregation of the asset may demand assignment of the right to the consideration insofar as this is still outstanding. The creditor may demand the consideration from the insolvency estate insofar as it is still present in distinct form within the insolvency estate.

						
					

					
							
							Section 49 – Separate Satisfaction from Immovable Assets

						
					

					
							
							
							Creditors with a right to satisfaction from assets which are subject to compulsory enforcement against the debtor’s immovable property (immovable assets) are entitled to separate satisfaction in accordance with the provisions of the Act on Forced Sale and Sequestration [Gesetz über die Zwangsversteigerung und die Zwangsverwaltung].

						
					

					
							
							Section 50 – Separate Satisfaction of Pledgees

						
					

					
							
							(1)

						
							
							In accordance with the provisions of sections 166 to 173, creditors who have a contractual lien, a lien acquired through levy of attachment or a statutory lien on an asset in the insolvency estate are entitled to separate satisfaction from the pledged asset in respect of their principal claim, interest and costs.

						
					

					
							
							(2)

						
							
							The statutory lien of a landlord or lessor cannot be claimed in insolvency proceedings in respect of rent covering a period earlier than the last twelve months prior to commencement of the insolvency proceedings, or in respect of damages payable as a consequence of the termination of the lease by the insolvency administrator. The lien of the lessor of an agricultural property is not subject to this restriction in respect of rent.

						
					

					
							
							Section 51 – Other Creditors Entitled to Separate Satisfaction

						
					

					
							
							
							The following creditors have equivalent status to the creditors specified in section 50:

						
					

					
							
							
							1. Creditors to whom the debtor has transferred ownership of a movable object or assigned a right as security for a claim;

						
					

					
							
							
							2. Creditors who have a right of retention over an object because they have made improvements to the object, insofar as their claim arising from such improvement does not exceed the remaining value of the improvement;

						
					

					
							
							
							3. Creditors who have a right of retention under the Commercial Code [Handelsgesetzbuch];

						
					

					
							
							
							4. The Federal Republic, Federal States, municipalities and associations of municipalities, insofar as objects subject to tax and customs duties serve as security for public charges and levies in accordance with statutory provisions.

						
					

					
							
							Section 52 – Shortfall of Creditors Entitled to Separate Satisfaction

						
					

					
							
							
							Creditors who are entitled to demand separate satisfaction are insolvency creditors if they also have a personal claim against the debtor. However, they are entitled to pro rata satisfaction out of the insolvency estate only to the extent that they waive the right to separate satisfaction or that separate satisfaction fails.

						
					

					
							
							Section 53 – Preferential Creditors

						
					

					
							
							
							The costs of the insolvency proceedings and the other preferential liabilities of the insolvency estate rank ahead of all other claims for settlement out of the insolvency estate.

						
					

					
							
							Section 54 – Costs of the Insolvency Proceedings

						
					

					
							
							
							The costs of the insolvency proceedings are:

						
					

					
							
							
							1. The court costs for the insolvency proceedings;

						
					

					
							
							
							2. The remuneration and the expenses of the preliminary insolvency administrator, the insolvency administrator and the members of the creditors’ committee.

						
					

					
							
							Section 55 – Other Preferential Liabilities

						
					

					
							
							(1)

						
							
							Preferential liabilities are further:

						
					

					
							
							
							1. Liabilities that arise through the acts of the insolvency administrator or in any other way through the administration, realisation and distribution of the insolvency estate without forming part of the costs of the insolvency proceedings;

						
					

					
							
							
							2. Liabilities arising out of reciprocal contracts insofar as performance is demanded on behalf of the insolvency estate or if such a contract has to be performed after commencement of the insolvency proceedings;

						
					

					
							
							
							3. Liabilities resulting from unjust enrichment of the insolvency estate.

						
					

					
							
							(2)

						
							
							After commencement of the insolvency proceedings, liabilities created by a preliminary insolvency administrator in whom power of disposal over the debtor’s assets has vested are deemed to be preferential liabilities. The same applies in respect of liabilities arising out of contracts for continuing obligations insofar as the preliminary insolvency administrator has claimed counter-performance in respect of the assets administered by him/her.

						
					

					
							
							(3)

						
							
							If justified wage claims pass to the Federal Employment Agency [Bundesagentur für Arbeit] under subsection (2), in accordance with section 169 of the Third Book of the Code of Social Security Law [Drittes Sozialgesetzbuch], the Federal Employment Agency may claim these only as an insolvency creditor. Sentence 1 applies with the necessary modifications in respect of the claims specified in section 175 (1) of the Third Book of the Code of Social Security Law [Drittes Sozialgesetzbuch] insofar as these continue to exist against the debtor.

						
					

					
							
							(4)

						
							
							After commencement of the insolvency proceedings, value added tax liabilities of the insolvency debtor created by a preliminary insolvency administrator or by the debtor with the consent of a preliminary insolvency administrator or by the debtor following appointment of a preliminary supervisor are deemed to be preferential liabilities. The following liabilities are equivalent to value added tax liabilities:

						
					

					
							
							
							1. other import and export duties;

						
					

					
							
							
							2. excise duties regulated by Federal law;

						
					

					
							
							
							3. air passenger tax and motor vehicle tax; and

						
					

					
							
							
							4. wage tax.

						
					

					
							
							
							Commentary:

							Section 55 (4) was amended with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law. 2020, p. 3256).

						
					

					
							
							Chapter Three – Insolvency Administrator. Creditors’ Representative Bodies 

						
					

					
							
							Section 56 – Appointment of the Insolvency Administrator

						
					

					
							
							(1)

						
							
							The individual appointed as insolvency administrator shall be a natural person chosen from among all those persons willing to undertake insolvency administration work who is suitable in respect of the individual case, particularly experienced in business matters and independent of the creditors and of the debtor. A person who has served as restructuring practitioner or rehabilitation mediator in a restructuring case involving the debtor can, if the debtor satisfies at least two of the three criteria specified in section 22a (1), be appointed as insolvency administrator only if the preliminary creditors’ committee consents. Willingness to undertake insolvency administration work may be restricted to particular proceedings. The person’s requisite independence shall not be ­excluded merely by reason of the fact that the person 

						
					

					
							
							
							1. has been proposed by the debtor or by a creditor; 

						
					

					
							
							
							2. advised the debtor in general terms on the course of insolvency proceedings and their consequences prior to the application for commencement of insolvency proceedings.

						
					

					
							
							(2)

						
							
							The insolvency administrator shall receive a certificate of appointment. When his/her office terminates, he/she must return the certificate to the insolvency court.

						
					

					
							
							
							Commentary:

							An additional sentence was inserted after sentence 1 in subsection (1) with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Section 56a – Creditor Participation in Appointment of the Insolvency Administrator

						
					

					
							
							(1)

						
							
							Prior to the appointment of the insolvency administrator the preliminary creditors’ committee shall be given the opportunity to make representations concerning the criteria for the appointment and the person of the insolvency administrator unless this will clearly lead to a prejudicial change in the debtor’s financial position within two business days.

						
					

					
							
							(2)

						
							
							The court may deviate from a unanimous recommendation of the preliminary creditors’ committee on the person to be appointed as insolvency administrator only if the proposed person is not suitable for appointment. The court has to base its choice of insolvency administrator on the criteria for the person of the insolvency administrator decided by the preliminary creditors’ ­committee.

						
					

					
							
							(3)

						
							
							If, having regard to a prejudicial change in the debtor’s financial position, the court refrains from holding a hearing pursuant to subsection (1), it shall give written reasons for its decision. At its first meeting the preliminary creditors’ committee may unanimously choose a different person to the person appointed as insolvency administrator. 

						
					

					
							
							
							Commentary:

							Subsections (1) and (3) were amended with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Section 56b – Appointment of Administrator in the case of Debtors in the same Corporate Group

						
					

					
							
							(1)

						
							
							If an application for commencement of insolvency proceedings is lodged in relation to the assets of group-affiliated debtors, the relevant insolvency courts must reach agreement on whether it is in the interests of the creditors to appoint only one person as administrator. In reaching agreement the courts must, in particular, discuss whether that person can attend to all the proceedings relating to the group-affiliated debtors with the requisite independence and whether potential conflicts of interest can be eliminated through the appointment of special insolvency administrators.

						
					

					
							
							(2)

						
							
							The court may deviate from the recommendation of or the specifications set by a preliminary creditors’ committee pursuant to section 56a if the preliminary creditors’ committee appointed for another group-affiliated debtor unanimously proposes another person who is suitable for a role pursuant to subsection (1) sentence 1. The preliminary creditors’ committee must be heard before this person is appointed. If a special insolvency administrator has to be appointed to resolve conflicts of interest, section 56a applies with the necessary modifications.

						
					

					
							
							Section 57 – Election of a Different Insolvency Administrator

						
					

					
							
							
							At the first creditors’ meeting following the appointment of the insolvency administrator the creditors may choose a different person in his/her place. The other person shall be elected if, in addition to the majority specified in section 76 (2), the majority of the creditors voting also vote for such person. The court may refuse the appointment of the person elected only if this person is not suitable for appointment. Each insolvency creditor has the right of immediate appeal against the refusal.

						
					

					
							
							Section 58 – Supervision by the Insolvency Court

						
					

					
							
							(1)

						
							
							The insolvency administrator is subject to the supervision of the insolvency court. The court may request that the insolvency administrator provide specific information or a status and management report at any time.

						
					

					
							
							(2)

						
							
							If the insolvency administrator does not fulfil his/her duties, following prior warning the court may impose a penalty payment on him/her. An individual penalty payment may not exceed the sum of twenty-five thousand Euro. The insolvency administrator has the right of immediate appeal against the decision imposing the penalty.

						
					

					
							
							(3)

						
							
							Subsection (2) applies with the necessary modifications in relation to the enforcement of the obligation incumbent on a dismissed insolvency administrator to surrender possession of assets.

						
					

					
							
							Section 59 – Dismissal of the Insolvency Administrator

						
					

					
							
							(1)

						
							
							The insolvency court may remove the insolvency administrator from office for good cause. Such dismissal may occur ex officio or on application by the insolvency administrator, the debtor, the creditors’ committee, the creditors’ meeting or an insolvency creditor. Dismissal is to occur on application by the debtor or an insolvency creditor only if an application for dismissal is lodged within six months of the appointment and the insolvency administrator is not independent; the applicant must substantiate this. The court shall hear the insolvency administrator prior to its decision.

						
					

					
							
							(2)

						
							
							The insolvency administrator has the right of immediate appeal against his/her dismissal. The applicant has the right of immediate appeal against the refusal of the application. If the application was lodged by the creditors’ meeting, each insolvency creditor also has the right of immediate appeal.

						
					

					
							
							
							Commentary:

							Subsection (1) sentence 2 and subsection (2) sentence 2 were amended with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Section 60 – Liability of the Insolvency Administrator

						
					

					
							
							(1)

						
							
							The insolvency administrator shall be liable for damages to all parties to the proceedings if he/she intentionally or negligently breaches the duties incumbent upon him/her under this Code. In carrying out his/her duties he/she shall exercise the due care of a prudent and conscientious insolvency administrator.

						
					

					
							
							(2)

						
							
							If the insolvency administrator has to utilise employees of the debtor within the scope of their previous activities in order to fulfil the duties incumbent upon him/her and these employees are not clearly unsuitable in this regard, the insolvency administrator shall not be responsible for any fault on the part of such persons pursuant to section 278 of the Civil Code [Bürgerliches Gesetzbuch] but shall be responsible only for their supervision and for decisions of particular importance.

						
					

					
							
							Section 61 – Failure to Settle Preferential Liabilities

						
					

					
							
							
							If a preferential liability created as a result of a legal act by the insolvency administrator cannot be settled in full out of the insolvency estate, the insolvency administrator shall be liable in damages to the preferential creditor. This shall not apply if the insolvency administrator could not have known at the time the liability was created that the insolvency estate would probably be insufficient to meet the liability in question.

						
					

					
							
							Section 62 – Limitation Period

						
					

					
							
							
							The time-barring of the right to claim damages arising from a breach of duty on the part of the insolvency administrator is governed by the provisions on the standard limitation period under the Civil Code [Bürgerliches Gesetzbuch]. The claim shall become time-barred at the latest three years from the date of termination of the insolvency proceedings or from the date on which the order discontinuing the proceedings became final. Sentence 2 applies to breaches of duty committed in relation to subsequent distribution (section 203) or supervision of insolvency plan implementation (section 260) subject to the proviso that implementation of the subsequent distribution or termination of supervision takes the place of termination of the insolvency proceedings.

						
					

					
							
							Section 63 – Remuneration of the Insolvency Administrator

						
					

					
							
							(1)

						
							
							The insolvency administrator is entitled to remuneration for the execution of his/her office and to reimbursement of reasonable expenses. The standard rate of remuneration is calculated on the basis of the value of the insolvency estate at the date of termination of the insolvency proceedings. Account shall be taken of the scope and complexity of the administrator’s execution of office by means of derogations from the standard rate.

						
					

					
							
							(2)

						
							
							If the costs of the proceedings are deferred in accordance with section 4a, the insolvency administrator has a claim against the public treasury for his/her remuneration and expenses insofar as the insolvency estate is insufficient to cover these.

						
					

					
							
							(3) 

						
							
							The services of the preliminary insolvency administrator are remunerated separately. He/she generally receives 25 per cent of the insolvency administrator’s remuneration calculated on the basis of the assets which are included within the scope of his/her services during the preliminary insolvency proceedings. The relevant date for determining the value is the date on which preliminary insolvency administration ends, or the date with effect from which the asset is no longer subject to preliminary insolvency administration. If the difference between the actual value of the calculation basis for the remuneration and the determined value of the remuneration exceeds 20 per cent, the court may amend the order concerning the preliminary insolvency administrator’s remuneration up until the decision on the insolvency administrator’s remuneration becomes final.

						
					

					
							
							Section 64 – Insolvency Court’s Power to Fix ­Remuneration

						
					

					
							
							(1)

						
							
							The insolvency court shall fix the insolvency administrator’s remuneration and reimbursement of his/her expenses by order.

						
					

					
							
							(2)

						
							
							The order must be published and served separately on the insolvency administrator, the debtor and, if a creditors’ committee has been appointed, on the members of the committee. The amounts fixed shall not be published; the public announcement shall make reference to the fact that the full order may be inspected at the court registry.

						
					

					
							
							(3)

						
							
							The insolvency administrator, the debtor and each insolvency creditor has the right of immediate appeal against the order. Section 567 (2) of the Code of Civil Procedure [Zivilprozessordnung] applies with the necessary modifications.

						
					

					
							
							Section 65 – Power to Issue Statutory Orders

						
					

					
							
							
							The Federal Ministry of Justice and Consumer Protection is authorised to issue detailed regulations concerning the remuneration and reimbursement of expenses of preliminary insolvency administrators and insolvency administrators and the relevant procedure for this by statutory order.

						
					

					
							
							Section 66 – Presentation of Accounts

						
					

					
							
							(1)

						
							
							Upon termination of his/her office, the insolvency administrator shall present accounts to a creditors’ meeting. 

						
					

					
							
							(2)

						
							
							The insolvency court shall examine the administrator’s final accounts prior to the creditors’ meeting. It shall present the final accounts and supporting documents together with a statement concerning its review of the accounts and any comments by the creditors’ committee, if one has been appointed, for inspection by the parties; the court may set a time limit for the creditors’ committee to make its representations. The period between the presentation of the documents and the date of the creditors’ meeting shall amount to at least one week.

						
					

					
							
							(3)

						
							
							The creditors’ meeting may request the administrator to present interim accounts on specified dates during the proceedings. Subsections (1) and (2) shall apply with the necessary modifications.

						
					

					
							
							(4)

						
							
							A different arrangement may be agreed in the insolvency plan.

						
					

					
							
							
							Commentary:

							Subsection (1) sentence 2 was repealed and subsection (4) was added with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Section 67 – Establishment of the Creditors’ Committee

						
					

					
							
							(1)

						
							
							Prior to the first creditors’ meeting the insolvency court may establish a creditors’ committee.

						
					

					
							
							(2)

						
							
							The creditors entitled to separate satisfaction, the insolvency creditors with the largest claims and the minor creditors shall be represented on the creditors’ committee. The committee should include a representative of the employees.

						
					

					
							
							(3)

						
							
							Persons who are not creditors may also be appointed as members of the creditors’ committee.

						
					

					
							
							Section 68 – Election of Different Members

						
					

					
							
							(1)

						
							
							The creditors’ meeting decides whether a creditors’ committee should be established. If the insolvency court has already established a creditors’ committee, the creditors’ meeting decides whether the committee should be retained.

						
					

					
							
							(2)

						
							
							The creditors’ meeting may vote to dismiss the members appointed by the insolvency court and elect other or additional members of the creditors’ committee.

						
					

					
							
							Section 69 – Duties of the Creditors’ Committee

						
					

					
							
							
							The members of the creditors’ committee shall support and supervise the insolvency administrator in the execution of his/her office. They shall keep themselves informed about the progress of business and have the books and business records inspected and the monetary transactions and cash assets examined.

						
					

					
							
							Section 70 – Dismissal

						
					

					
							
							
							The insolvency court may dismiss a member of the creditors’ committee for good cause. Dismissal may take place ex officio, on application by the relevant member of the creditors’ committee or on application by the creditors’ meeting. The member of the creditors’ committee must be heard by the court before it issues its decision; the member has the right of immediate appeal against the decision.

						
					

					
							
							Section 71 – Liability of Members of the Creditors’ Committee

						
					

					
							
							
							The members of the creditors’ committee shall be liable in damages to the creditors entitled to separate satisfaction and the insolvency creditors if they intentionally or negligently breach the duties incumbent upon them under this Code. Section 62 applies with the necessary modifications.

						
					

					
							
							Section 72 – Resolutions of the Creditors’ Committee

						
					

					
							
							
							A resolution of the creditors’ committee is valid if a majority of the members participated in the adoption of the resolution and the resolution was passed by a majority of the votes cast.

						
					

					
							
							Section 73 – Remuneration of Members of the Creditors’ Committee

						
					

					
							
							(1)

						
							
							The members of the creditors’ committee are entitled to remuneration for their services and to reimbursement of reasonable expenses. Account shall be taken of the expenditure of time involved and the scope of activities performed.

						
					

					
							
							(2)

						
							
							Section 63 (2) and sections 64 and 65 apply with the necessary modifications.

						
					

					
							
							Section 74 – Convening the Creditors’ Meeting

						
					

					
							
							(1)

						
							
							The creditors’ meeting is convened by the insolvency court. All creditors entitled to separate satisfaction, all insolvency creditors, the insolvency administrator, the members of the creditors’ committee and the debtor are entitled to attend the meeting.

						
					

					
							
							(2)

						
							
							The time, place and agenda of the creditors’ meeting shall be published. Publication is not required if a creditors’ meeting adjourns negotiations.

						
					

					
							
							Section 75 – Application to Convene a Creditors’ Meeting

						
							
					

					
							
							(1)

						
							
							A creditors’ meeting shall be convened if this is requested by:

						
					

					
							
							
							1. the insolvency administrator;

						
					

					
							
							
							2. the creditors’ committee;

						
					

					
							
							
							3. at least five creditors entitled to separate satisfaction or non-subordinated insolvency creditors whose rights to separate satisfaction and claims are assessed by the insolvency court as together reaching one fifth of the total resulting from the value of all rights to separate satisfaction and the amounts of the claims of all non-subordinated insolvency creditors;

						
					

					
							
							
							4. one or more creditors entitled to separate satisfaction or non-subordinated insolvency creditors whose rights to separate satisfaction and claims are assessed by the court as reaching two fifths of the total specified in number 3 above.

						
					

					
							
							(2)

						
							
							The period between receipt of the application and the date of the creditors’ meeting should amount to no more than three weeks.

						
					

					
							
							(3)

						
							
							If the court refuses to convene a creditors’ meeting, the applicant has the right of immediate appeal against the refusal.

						
					

					
							
							Section 76 – Resolutions of the Creditors’ Meeting

						
					

					
							
							(1)

						
							
							The creditors’ meeting is chaired by the insolvency court.

						
					

					
							
							(2)

						
							
							A resolution of the creditors’ meeting is passed if the total of the amounts of the claims of the creditors voting in favour of the resolution amounts to more than half of the total of the amounts of the claims of the creditors voting; in the case of creditors entitled to separate satisfaction to whom the debtor is not personally liable, the value of the right to separate satisfaction takes the place of the amount of the claim.

						
					

					
							
							Section 77 – Determination of Voting Rights

						
					

					
							
							(1)

						
							
							Claims which have been filed, and which are not disputed either by the insolvency administrator or by a creditor entitled to vote, confer entitlement to a voting right. Subordinated creditors are not entitled to vote.

						
					

					
							
							(2)

						
							
							Creditors whose claims are disputed are entitled to vote insofar as this is agreed at the creditors’ meeting by the administrator and the creditors entitled to vote who are present at the creditors’ meeting. If no agreement is reached, the insolvency court shall decide the matter. The court may vary its decision on application by the administrator or a creditor present at the creditors’ meeting.

						
					

					
							
							(3)

						
							
							Subsection (2) applies with the necessary modifications to

						
					

					
							
							
							1. creditors with claims subject to a condition precedent;

						
					

					
							
							
							2. creditors entitled to separate satisfaction.

						
					

					
							
							Section 78 – Cancellation of a Resolution of the Creditors’ Meeting

						
					

					
							
							(1)

						
							
							If a resolution of the creditors’ meeting is contrary to the common interest of the insolvency creditors, the insolvency court shall cancel the resolution if requested to do so at the creditors’ meeting by a creditor entitled to separate satisfaction, a non-subordinated creditor or the insolvency administrator.

						
					

					
							
							(2)

						
							
							Cancellation of the resolution shall be published. Each creditor entitled to separate satisfaction and each non-subordinated creditor has the right of immediate appeal against the cancellation. The applicant has the right of immediate appeal against the refusal of an application for cancellation of a resolution.

						
					

					
							
							Section 79 – Provision of Information to the Creditors’ Meeting

						
					

					
							
							
							The creditors’ meeting is entitled to request specific information and a status and management report from the insolvency administrator. If a creditors’ committee has not been appointed, the creditors’ meeting may have the insolvency administrator’s monetary transactions and cash assets examined.

						
					

					
							
							Part Three – Effects of Commencement of Insolvency Proceedings

						
					

					
							
							Chapter One – General Effects

						
					

					
							
							Section 80 – Transfer of Right of Management and Right of Disposal

						
					

					
							
							(1)

						
							
							As a result of commencement of insolvency proceedings the right of the debtor to manage and dispose of the assets of the insolvency estate vests in the insolvency administrator.

						
					

					
							
							(2)

						
							
							An existing prohibition of disposal imposed on the debtor that is only intended to protect particular persons (sections 135 and 136 of the Civil Code [Bürgerliches Gesetzbuch]) is of no effect in the proceedings. The provisions regulating the effects of an attachment or a seizure by way of compulsory enforcement remain unaffected.

						
					

					
							
							Section 81 – Disposals by the Debtor

						
					

					
							
							(1)

						
							
							If the debtor has disposed of an asset in the insolvency estate after commencement of the insolvency proceedings, the disposal is ineffective. Sections 892 and 893 of the Civil Code [Bürgerliches Gesetzbuch], sections 16 and 17 of the Act Governing Rights in Registered Ships and Ships under Construction [Gesetz über Rechte an eingetragenen Schiffen und Schiffsbauwerken] and sections 16 and 17 of the Act Governing Rights in Aircraft [Gesetz über Rechte an Luftfahrzeugen] remain unaffected. The consideration shall be refunded to the other party out of the insolvency estate to the extent that the insolvency estate is thereby enriched.

						
					

					
							
							(2)

						
							
							Subsection (1) applies to a disposal of future claims to emoluments due to the debtor under a service contract, or to recurring emoluments replacing them, insofar as the disposal also affects emoluments for the period after termination of the insolvency proceedings. The right of the debtor to assign these emoluments to a trustee for the purpose of the collective satisfaction of the insolvency creditors remains unaffected.

						
					

					
							
							(3)

						
							
							If the debtor has made a disposal on the day on which proceedings are commenced, it shall be presumed that the disposal was made after the commencement of proceedings. A disposal by the debtor of financial collateral within the meaning of section 1 (17) of the Banking Act [Kreditwesengesetz] after commencement of proceedings is effective notwithstanding sections 129 to 147 if it takes place on the day of commencement of proceedings and the other party proves that it was neither aware nor should have been aware of the commencement of proceedings.

						
					

					
							
							Section 82 – Performance in Favour of the Debtor

						
					

					
							
							
							If the debtor receives performance in settlement of a liability after commencement of insolvency proceedings, although the liability was to be settled to the credit of the insolvency estate, the performing party shall be discharged of liability if it was unaware of the commencement of proceedings at the time of its performance. If performance was effected prior to publication of the order for commencement of proceedings, it shall be presumed that the said party was unaware of the commencement of proceedings.

						
					

					
							
							Section 83 – Inheritance. Continued Community of Property

						
					

					
							
							(1) 

						
							
							If an inheritance or legacy has accrued to the debtor prior to commencement of insolvency proceedings, or if this occurs during the proceedings, the debtor alone is entitled to accept or disclaim such inheritance or legacy. The same applies in relation to the rejection of continued community of property.

						
					

					
							
							(2) 

						
							
							If the debtor is a prior heir, the insolvency administrator may not dispose of the assets of the inheritance if the disposal would be ineffective with respect to the subsequent heir pursuant to section 2115 of the Civil Code [Bürgerliches Gesetzbuch] in the event of subsequent succession occurring.

						
					

					
							
							Section 84 – Winding-up of a Company or Co-ownership

						
					

					
							
							(1) 

						
							
							If co-ownership by defined shares, other co-ownership or a company without legal personality exists between the debtor and third parties, the division or other winding-up shall take place outside the insolvency proceedings. The third parties may claim separate satisfaction from the debtor’s share as so determined in respect of claims arising out of the legal relationship.

						
					

					
							
							(2)

						
							
							In the case of co-ownership by defined shares, an agreement which excludes the right to demand the cancellation of co-ownership in perpetuity or temporarily, or which designates a period of notice, is of no effect in the proceedings. The same shall apply to a clause with this content in a testator’s will in respect of the co-ownership of his/her heirs and to a corresponding agreement by the co-heirs.

						
					

					
							
							Section 85 – Resumption of Court Proceedings as Claimant

						
					

					
							
							(1)

						
							
							Court proceedings in which the debtor is claimant pending at the time of commencement of insolvency proceedings and affecting the assets of the insolvency estate may be resumed by the insolvency administrator with their existing status. If the insolvency administrator delays in resuming the proceedings, section 239 (2) to (4) of the Code of Civil Procedure [Zivilprozessordnung] shall apply with the necessary modifications.

						
					

					
							
							(2)

						
							
							If the administrator refuses to resume the proceedings, both the debtor and the defendant may resume the proceedings.

						
					

					
							
							Section 86 – Resumption of Particular Court Proceedings as Defendant

						
					

					
							
							(1)

						
							
							Court proceedings pending against the debtor at the time of commencement of insolvency proceedings may be resumed both by the insolvency administrator and by the opposing party if they affect:

						
					

					
							
							
							1. the segregation of an asset from the insolvency estate;

						
					

					
							
							
							2. separate satisfaction or

						
					

					
							
							
							3. a preferential liability.

						
					

					
							
							(2)

						
							
							If the insolvency administrator acknowledges the claim immediately, the opposing party may only claim reimbursement of the costs of the court proceedings as an insolvency creditor.

						
					

					
							
							Section 87 – Claims of the Insolvency Creditors

						
					

					
							
							
							The insolvency creditors may only pursue their claims in accordance with the provisions governing insolvency proceedings.

						
					

					
							
							Section 88 – Enforcement Prior to Commencement of Insolvency Proceedings

						
					

					
							
							(1)

						
							
							If an insolvency creditor has obtained a security over the debtor’s assets which constitute the insolvency estate during the month prior to the application for commencement of insolvency proceedings or after the application has been lodged by compulsory enforcement, this security becomes ineffective when insolvency proceedings are commenced.

						
					

					
							
							(2) 

						
							
							The period specified in subsection (1) amounts to three months if consumer insolvency proceedings pursuant to section 304 are commenced.

						
					

					
							
							Section 89 – Prohibition of Enforcement 

						
					

					
							
							(1)

						
							
							During insolvency proceedings compulsory enforcement on behalf of individual insolvency creditors is not permitted against the insolvency estate or the other assets of the debtor.

						
					

					
							
							(2)

						
							
							During insolvency proceedings compulsory enforcement against future claims to emoluments due to the debtor under a service contract, or to recurring emoluments replacing them, is not permitted, including on behalf of creditors who are not insolvency creditors. This does not apply to compulsory enforcement for a maintenance claim or for a claim based on an intentional tort against the part of the emoluments which is not subject to attachment on behalf of other creditors.

						
					

					
							
							(3)

						
							
							The insolvency court shall decide on any objections raised against the admissibility of compulsory enforcement on the basis of subsections (1) and (2). The court may issue an interim order prior to its decision; it may, in particular, order the temporary suspension of compulsory enforcement with or without the condition of provision of security or that compulsory enforcement may only be continued subject to the provision of security.

						
					

					
							
							Section 90 – Prohibition of Enforcement in Relation to Preferential Liabilities

						
					

					
							
							(1)

						
							
							Compulsory enforcement in respect of preferential liabilities not resulting from legal acts by the insolvency administrator is not permitted for a period of six months from the date of commencement of insolvency proceedings.

						
					

					
							
							(2)

						
							
							The following liabilities are not regarded as such preferential liabilities:

						
					

					
							
							
							1. liabilities arising out of a reciprocal contract which the administrator has opted to perform;

						
					

					
							
							
							2. liabilities arising out of a contract for continuing obligations for the period after the first date on which the administrator could have terminated the contract;

						
					

					
							
							
							3. liabilities arising out of a contract for continuing obligations insofar as the administrator claims counter-performance on behalf of the insolvency estate.

						
					

					
							
							Section 91 – Exclusion of Other Acquisition of Rights

						
					

					
							
							(1)

						
							
							After commencement of insolvency proceedings, rights in the assets of the insolvency estate cannot be validly acquired even if such acquisition is not based on a disposal by the debtor or compulsory enforcement on behalf of an insolvency creditor.

						
					

					
							
							(2)

						
							
							Sections 878, 892 and 893 of the Civil Code [Bürgerliches Gesetzbuch], section 3 (3) and sections 16 and 17 of the Act Governing Rights in Registered Ships and Ships under Construction [Gesetz über Rechte an eingetragenen Schiffen und Schiffsbauwerken], section 5 (3) and sections 16 and 17 of the Act Governing Rights in Aircraft [Gesetz über Rechte an Luftfahrzeugen] and section 20 (3) of the Maritime Distribution Regulations [Schiffahrtsrechtliche Verteilungsordnung] remain unaffected.

						
					

					
							
							Section 92 – Collective Loss

						
					

					
							
							
							Claims of the insolvency creditors for compensation for loss suffered collectively by these insolvency creditors as a result of a reduction in the value of the assets of the insolvency estate before or after commencement of insolvency proceedings (collective loss) may be asserted during the insolvency proceedings only by the insolvency administrator. If such claims are directed against the administrator, they may be asserted only by a newly appointed insolvency administrator.

						
					

					
							
							Section 93 – Personal Liability of Partners

						
					

					
							
							
							If insolvency proceedings are commenced in respect of the assets of a company without legal personality or a partnership limited by shares, the personal liability of a partner for the liabilities of the company or partnership may be claimed during insolvency proceedings only by the insolvency administrator.

						
					

					
							
							Section 94 – Maintenance of a Set-off Position

						
					

					
							
							
							If, at the time when insolvency proceedings are commenced, an insolvency creditor has a right of set-off by operation of law or on the basis of an agreement, this right is unaffected by the proceedings.

						
					

					
							
							Section 95 – Acquisition of a Set-off Position during the Proceedings

						
					

					
							
							(1)

						
							
							If, at the time when insolvency proceedings are commenced, one or more of the claims to be set off are still subject to a condition precedent or are not due, or if the claims are not yet based on performance of an equivalent nature, set-off can only occur once the prerequisites for set-off are met. Sections 41 and 45 shall not apply. Set-off is excluded if the claim against which set-off is to be exercised becomes unconditional and due before set-off can occur.

						
					

					
							
							(2)

						
							
							Set-off shall not be excluded by reason of the fact that the claims are expressed in different currencies or units of account if these currencies or units of account are freely exchangeable at the place of payment of the claim against which set-off is to be exercised. The conversion shall be made on the basis of the exchange rate effective for this place at the time of receipt of the set-off declaration.

						
					

					
							
							Section 96 – Inadmissibility of Set-off

						
					

					
							
							(1)

						
							
							Set-off is inadmissible if

						
					

					
							
							
							1. an insolvency creditor has become indebted to the insolvency estate only after commencement of insolvency proceedings;

						
					

					
							
							
							2. an insolvency creditor has acquired its claim from another creditor only after commencement of insolvency proceedings;

						
					

					
							
							
							3. an insolvency creditor has acquired the opportunity to set off a claim through an avoidable legal act;

						
					

					
							
							
							4. a creditor whose claim is to be satisfied from the debtor’s free assets is indebted to the insolvency estate.

						
					

					
							
							(2)

						
							
							Subsection (1) and also section 95 (1) sentence 3 shall not prevent the disposal of financial collateral within the meaning of section 1 (17) of the Banking Act [Kreditwesengesetz] or the settlement of claims and performance under payment orders, orders between payment service providers or intermediaries or orders for the transfer of securities brought into systems pursuant to section 1 (16) of the Banking Act [Kreditwesengesetz] which serves to implement such contracts, provided settlement occurs at the latest on the day of commencement of insolvency proceedings; if the other party is a system operator or a participant in the system the day of commencement of insolvency proceedings shall be determined in accordance with the meaning of business day in section 1 (16b) of the Banking Act [Kreditwesengesetz].

						
					

					
							
							Section 97 – Debtor’s Obligation to Disclose Information and to Co-operate

						
					

					
							
							(1)

						
							
							The debtor must disclose information regarding all circumstances relevant to the insolvency proceedings to the insolvency court, the insolvency administrator, the creditors’ committee and, if ordered to do so by the court, the creditors’ meeting. The debtor shall also disclose any facts which may result in a prosecution for the commission of a criminal offence or an administrative offence. However, any information disclosed by the debtor in accordance with the obligation under subsection (1) shall be used against the debtor or any relative of the debtor specified in section 52 (1) of the Code of Criminal Procedure [Strafprozessordnung] in criminal proceedings or in proceedings under the Act on Breaches of Administrative Regulations [Gesetz über Ordnungswidrigkeiten] only with the debtor’s consent.

						
					

					
							
							(2)

						
							
							The debtor must support the administrator in the performance of his/her duties.

						
					

					
							
							(3)

						
							
							On the order of the court the debtor has to be available at any time to fulfil his/her obligations of disclosure and co-operation. The debtor must refrain from all acts adversely affecting the performance of these obligations.

						
					

					
							
							Section 98 – Enforcement of the Debtor’s Obligations

						
					

					
							
							(1)

						
							
							If considered necessary by the insolvency court for obtaining truthful testimony, the insolvency court shall order the debtor to affirm for the record in an affidavit that to the best of his/her knowledge and belief the information requested of him/her which he/she has provided is accurate and complete. Sections 478 to 480 and 483 of the Code of Civil Procedure [Zivilprozessordnung] apply with the necessary modifications.

						
					

					
							
							(2)

						
							
							The court may order the debtor’s compulsory attendance and order the debtor to be detained after the hearing

						
					

					
							
							
							1. if the debtor refuses to disclose information or to provide an affidavit or to co-operate in relation to the performance of the insolvency administrator’s duties;

						
					

					
							
							
							2. if the debtor attempts to evade the fulfilment of his/her obligations of disclosure and cooperation, in particular by making preparations to abscond; or

						
					

					
							
							
							3. if this is necessary to prevent acts by the debtor adversely affecting the performance of his/her obligations of disclosure and co-operation, in particular to secure the insolvency estate.

						
					

					
							
							(3)

						
							
							Sections 904 to 906, 909, 910 and 913 of the Code of Civil Procedure [Zivilprozessordnung] apply to the detention order with the necessary modifications. The arrest warrant shall be cancelled by the court ex officio as soon as the prerequisites for the detention order are no longer present. There is a right of immediate appeal against the detention order and against the dismissal of an application for cancellation of the arrest warrant on the grounds that the prerequisites for detention have ceased to exist.

						
					

					
							
							Section 99 – Postal Redirection Order

						
					

					
							
							(1)

						
							
							On application by the insolvency administrator or ex officio, the insolvency court shall order in a substantiated decision that the companies specified in the order redirect all or specific parts of the mail for the debtor to the insolvency administrator if such a measure appears to be necessary in order to investigate or prevent legal acts by the debtor which are prejudicial to the creditors. The order shall be issued after the debtor has been heard, provided this will not jeopardise the objective of the order due to the particular circumstances of the individual case. If the order is issued without the debtor being heard beforehand, this shall be substantiated separately in the decision and the hearing shall take place without delay thereafter.

						
					

					
							
							(2)

						
							
							The insolvency administrator is entitled to open the mail which is redirected to him/her. Communications which are unrelated to the insolvency estate must be forwarded to the debtor without delay. The remaining mail may be inspected by the debtor.

						
					

					
							
							(3)

						
							
							The debtor has the right of immediate appeal against the postal redirection order. The court shall revoke the order after hearing the insolvency administrator if the prerequisites for it cease to exist.

						
					

					
							
							Section 100 – Maintenance out of the Insolvency Estate

						
					

					
							
							(1)

						
							
							The creditors’ meeting decides whether and to what extent the debtor and his/her family should be granted maintenance out of the insolvency estate.

						
					

					
							
							(2)

						
							
							Until the creditors’ meeting has reached its decision the insolvency administrator may, with the consent of the creditors’ committee if one has been appointed, grant the debtor the necessary maintenance. Maintenance may be granted in the same manner to the debtor’s minor unmarried children, spouse, former spouse, civil partner or former civil partner and to the other parent of his/her child in respect of the entitlement under sections 1615l and 1615n of the Civil Code [Bürgerliches Gesetzbuch].

						
					

					
							
							Section 101 – Members of the Representative Body. Employees

						
					

					
							
							(1)

						
							
							If the debtor is not a natural person, sections 97 to 99 apply with the necessary modifications to the members of the debtor’s representative or supervisory body and to the debtor’s general partners with the power of representation. In addition, section 97 (1) and section 98 apply with the necessary modifications to persons who resigned from a position specified in sentence 1 not more than two years prior to the application for commencement of insolvency proceedings; if the debtor does not have any representatives, this shall also apply to the parties holding a participating interest in the debtor. Section 100 applies with the necessary modifications to the debtor’s general partners with the power of representation.

						
					

					
							
							(2)

						
							
							Section 97(1) sentence 1 applies with the necessary modifications to employees and former employees of the debtor insofar as they left the debtor’s employment not more than two years prior to the application for commencement of insolvency proceedings.

						
					

					
							
							(3)

						
							
							If the persons specified in subsections (1) and (2) do not comply with their obligations of disclosure and co-operation, they may be ordered to bear the costs of the proceedings if the application for commencement of insolvency proceedings is rejected.

						
					

					
							
							Section 102 – Restriction of a Basic Right

						
					

					
							
							
							The basic right to the privacy of correspondence, posts and telecommunications (Article 10 of the Basic Law [Grundgesetz]) is restricted by section 21 (2) No. 4 and sections 99 and 101 (1) sentence 1.

						
					

					
							
							Chapter Two – Performance of Transactions. Co-operation of the Works Council

						
					

					
							
							Section 103 – Insolvency Administrator’s Right of Choice

						
					

					
							
							(1)

						
							
							If a reciprocal contract has not been performed or has not been fully performed by the debtor and the other party at the time when insolvency proceedings are commenced, the insolvency administrator may perform the contract in place of the debtor and demand performance from the other party.

						
					

					
							
							(2)

						
							
							If the administrator refuses to perform the contract, the other party may assert a claim for non-performance only as an insolvency creditor. If the other party requests that the insolvency administrator exercise his/her right of choice, the administrator must declare without delay whether or not he/she wishes to demand performance of the contract. If he/she fails to do so, he/she cannot insist on performance.

						
					

					
							
							Section 104 Fixed Term Transactions, Financial Services, Contractual Netting

						
					

					
							
							(1)

						
							
							If a precise delivery date or period was agreed for goods with a market or exchange price and the date or expiry of the period occurs only after the commencement of insolvency proceedings, performance of the contract cannot be claimed; only a claim for non-performance can be asserted. This shall also apply to transactions for financial services with a market or exchange price for which a specific date or a specific period was agreed if such date occurs or such period expires after the commencement of insolvency proceedings. Financial services include, in particular, the following

						
					

					
							
							
							1. the delivery of precious metals;

						
					

					
							
							
							2. the delivery of financial instruments or similar rights, provided the acquisition of a participating interest in a company is not intended to create a durable link to this company;

						
					

					
							
							
							3. cash payments

						
					

					
							
							
							a) to be made in foreign currency or in a unit of account or

						
					

					
							
							
							b) the amount of which is determined directly or indirectly by means of the exchange rate of a foreign currency or unit of account, the interest rate on claims or the price of other goods or services;

						
					

					
							
							
							4. deliveries and cash payments from derivative financial instruments that are not excluded by number 2;

						
					

					
							
							
							5. options and other rights to deliveries in accordance with sentence 1 or to deliveries, cash payments, options and rights within the meaning of numbers 1 to 5;

						
					

					
							
							
							6. financial collateral arrangements within the meaning of section 1 (17) of the Banking Act (Kreditwesengesetz, KWG).

						
					

					
							
							
							Financial instruments within the meaning of sentence 3 numbers 2 and 4 mean the instruments specified in Section C of Annex I to Directive 2014/65/EU of the European Parliament and of the Council of 15 May 2014 on markets in financial instruments and amending Directive 2002/92/EC and Directive 2011/61/EU (OJ 2014 L 173, p. 349; OJ 2015 L 74, p. 38; OJ 2016 L 188, p. 28; OJ 2016 L 273, p. 35), most recently amended by Directive (EU) 2016/1034 (OJ 2016 L 175, p. 8).

						
					

					
							
							(2)

						
							
							The claim for non-performance is determined by the market or exchange value of the transaction. The market or exchange value shall be

						
					

					
							
							
							1. the market or exchange price for a substitute transaction that is concluded immediately following the commencement of insolvency proceedings, but not later than on the fifth business day following commencement or

						
					

					
							
							
							2. if a substitute transaction in accordance with number 1 is not concluded, the market or exchange price for a substitute transaction that could have been concluded on the second business day following the commencement of insolvency proceedings.

						
					

					
							
							
							If market activity does not allow a substitute transaction to be concluded in accordance with sentence 2, numbers 1 or 2, the market or exchange price shall be determined in accordance with methods and procedures that ensure adequate valuation of the transaction.

						
					

					
							
							(3)

						
							
							If transactions under subsection (1) are combined by way of a master agreement or by way of the set of rules of a central counterparty within the meaning of section 1 (31) of the Banking Act (Kreditwesengesetz, KWG) into a uniform contract which provides that, if certain grounds exist, the included transactions can only be closed out in their entirety, all these included transactions shall be regarded as a single transaction within the meaning of subsection (1). This shall also apply where other transactions are included with them; the general provisions apply to the latter.

						
					

					
							
							(4)

						
							
							The contractual parties may make divergent arrangements, provided that they are compatible with the essential principles of the statutory provision being derogated from. In particular, they may agree

						
					

					
							
							
							1. that the effects under subsection (1) shall also occur prior to the commencement of insolvency proceedings, in particular where a contracting party lodges an application for the commencement of insolvency proceedings in respect of its own assets or where a ground for commencement exists (contractual close-out);

						
					

					
							
							
							2. that those transactions under subsection (1) in respect of which claims to the delivery of goods or the provision of financial services become due prior to the commencement of insolvency proceedings but after the date specified for contractual close-out shall also be subject to contractual close-out;

						
					

					
							
							
							3. that for the purpose of determining the market or exchange value of the transaction

						
					

					
							
							
							a) the date of contractual close-out shall take the place of the commencement of insolvency proceedings;

						
					

					
							
							
							b) a substitute transaction under subsection (2) sentence 2, number 1 may be concluded until the end of the 20th business day following contractual close-out, where this is necessary to maximise the value at settlement;

						
					

					
							
							
							c) in the place of the date specified in subsection (2) sentence 2, number 2, the relevant date shall be a date or period between contractual close-out and expiry of the fifth business day thereafter.

						
					

					
							
							(5)

						
							
							The other party may assert such a claim only as an insolvency creditor.

						
					

					
							
							Section 105 – Divisible Performance

						
					

					
							
							
							If the performance owed under a contract is divisible and the other party has already partially provided the performance due by it at the time of commencement of insolvency proceedings, this party is an insolvency creditor for the amount of its claim to counter-performance corresponding to the partial performance, even if the insolvency administrator demands performance in relation to the performance still outstanding. The other party is not entitled to claim the return of any partial performance that passed into the debtor’s assets prior to commencement of proceedings from the insolvency estate on the grounds of non-performance of its claim to counter-performance.

						
					

					
							
							Section 106 – Priority Notice

						
					

					
							
							(1)

						
							
							If a priority notice is registered in the Land Register to secure a claim for the grant or cancellation of a right in a plot of land belonging to the debtor or in a right registered for the debtor or to secure a claim for amendment of the content or the ranking of such a right, the creditor may demand satisfaction of its claim out of the insolvency estate. This shall also apply if the debtor assumed additional obligations towards the creditor and these have not been fulfilled or have not been fulfilled in their entirety.

						
					

					
							
							(2) 

						
							
							Subsection (1) applies with the necessary modifications to a priority notice registered in the Register of Ships, Register of Ships under Construction or Register of Liens on Aircraft.

						
					

					
							
							Section 107 – Retention of Title

						
					

					
							
							(1)

						
							
							If the debtor sold a movable item subject to retention of title and transferred possession to the purchaser prior to commencement of insolvency proceedings, the purchaser may demand performance of the purchase contract. This shall also apply if the debtor assumed additional obligations towards the purchaser and these have not been fulfilled or have not been fulfilled in their entirety.

						
					

					
							
							(2)

						
							
							If the debtor purchased a movable item subject to retention of title and acquired possession of the item from the seller prior to commencement of insolvency proceedings, the insolvency administrator who has been requested by the seller to exercise his/her right of choice does not have to make his/her declaration pursuant to section 103 (2) sentence 2 until immediately after the report meeting. This shall not apply if a significant reduction in the value of the item can be expected during the period up to the report meeting and if the creditor has informed the insolvency administrator of this circumstance.

						
					

					
							
							Section 108 – Continuation of Particular Contractual Obligations

						
					

					
							
							(1)

						
							
							Tenancies and leases entered into by the debtor in relation to immovable property or premises and also service contracts entered into by the debtor shall continue to exist with effect for the insolvency estate. This shall also apply to tenancies and leases which the debtor entered into as landlord or lessor relating to other assets which have been assigned by way of security to a third party who financed their acquisition or production.

						
					

					
							
							(2)

						
							
							A loan agreement entered into by the debtor as lender shall continue to exist with effect for the insolvency estate insofar as the object owed has been made available to the borrower.

						
					

					
							
							(3)

						
							
							Claims for the period prior to commencement of insolvency proceedings may be asserted by the other party only as an insolvency creditor.

						
					

					
							
							Section 109 – Debtor as Tenant or Lessee

						
					

					
							
							(1)

						
							
							A tenancy or lease entered into by the debtor in relation to immovable property or premises as tenant or lessee may be terminated by the insolvency administrator irrespective of the agreed contractual term or an agreed exclusion of the ordinary right of termination; the notice period shall amount to three months to the end of a month unless a shorter notice period is applicable. If the subject matter of the tenancy is the debtor’s dwelling house, termination shall be replaced by the right of the insolvency administrator to declare that claims which become due after the expiry of the period specified in sentence 1 cannot be asserted in the insolvency proceedings. If the administrator effects termination pursuant to sentence 1 or if he/she makes a declaration pursuant to sentence 2, the other party may claim damages as an insolvency creditor in respect of the premature termination of the contractual relationship or in respect of the consequences of the declaration.

						
					

					
							
							(2)

						
							
							If the debtor had not yet taken possession of the immovable property or premises at the time of commencement of insolvency proceedings, both the insolvency administrator and the other party may withdraw from the contract. If the insolvency administrator withdraws from the contract, the other party may claim damages as an insolvency creditor in respect of the premature termination of the contractual relationship. Each party must notify the other party on request within two weeks as to whether it wishes to withdraw from the contract; if the party in question fails to do so, such party loses the right to withdraw from the contract.

						
					

					
							
							Section 110 – Debtor as Landlord or Lessor 

						
					

					
							
							(1)

						
							
							If the debtor, as landlord or lessor of immovable property or premises, disposed of future claims for rent prior to commencement of insolvency proceedings, this disposal shall be effective only insofar as it relates to the rent for the calendar month during which insolvency proceedings are commenced. If insolvency proceedings are commenced after the fifteenth day of a month, the disposal shall be effective also in respect of the following calendar month.

						
					

					
							
							(2)

						
							
							A disposal within the meaning of subsection (1) includes, in particular, the collection of rent. A disposal effected by means of compulsory enforcement shall be equivalent to an act disposing of a right.

						
					

					
							
							(3)

						
							
							The tenant or lessee may set off a claim held against the debtor against the claim for rent for the period specified in subsection (1). Sections 95 and 96 Nos 2 to 4 remain unaffected.

						
					

					
							
							Section 111 – Sale of Let or Leased Property 

						
					

					
							
							
							If the insolvency administrator sells immovable property or premises let or leased by the debtor and the acquirer takes over the tenancy or lease agreement in place of the debtor, the acquirer may terminate the tenancy or lease agreement subject to the statutory notice period. Termination can be effected only as of the earliest permitted date. 

						
					

					
							
							Section 112 – Prohibition of Termination

						
					

					
							
							
							After the application for commencement of insolvency proceedings has been lodged, a tenancy or lease agreement which the debtor entered into as tenant or lessee cannot be terminated by the other party on the grounds of: 

						
					

					
							
							
							1. default in the payment of rent ­arising prior to the application for commence­ment of insolvency proceedings;

						
					

					
							
							
							2. deterioration in the debtor’s financial circumstances.

						
					

					
							
							Section 113 – Termination of a Service Contract

						
					

					
							
							
							A service contract under which the debtor is entitled to services may be terminated by the insolvency administrator and by the other party irrespective of the agreed term of the contract and the agreed exclusion of the ordinary right of termination. The notice period shall amount to three months to the end of a month unless a shorter notice period is applicable. If the insolvency administrator terminates the contract, the other party may claim compensation as an insolvency creditor for the premature termination of the service contract.

						
					

					
							
							Section 114 (repealed)

						
					

					
							
							Section 115 – Extinguishment of Mandates

						
					

					
							
							(1)

						
							
							A mandate issued by the debtor relating to the assets of the insolvency estate is extinguished upon commencement of insolvency proceedings.

						
					

					
							
							(2)

						
							
							If suspension of the mandate represents a risk, the mandated party shall continue to handle the transferred business until the insolvency administrator is able to take care of the business himself/herself. The mandate shall be deemed to continue to this extent. The mandated party is a preferential creditor in respect of the claims to reimbursement arising from this continuation of the mandate.

						
					

					
							
							(3)

						
							
							If the mandated party is unaware of the commencement of insolvency proceedings through no fault on its part, the mandate shall be deemed to continue to its benefit. The mandated party is an insolvency creditor in respect of the claims to reimbursement arising from this continuation of the mandate.

						
					

					
							
							Section 116 – Extinguishment of Business Management Contracts

						
					

					
							
							
							If anyone is obliged under a service contract or a contract for work to manage a business for the debtor, section 115 shall apply with the necessary modifications. The provisions regulating reimbursement claims arising from the continuation of the business management contract shall also apply in respect of remuneration claims. Sentence 1 does not apply to payment orders, orders between payment service providers or intermediaries or orders for the transfer of securities; these shall continue to apply with effect for the insolvency estate.

						
					

					
							
							Section 117 – Extinguishment of Powers of Attorney

						
					

					
							
							(1)

						
							
							A power of attorney issued by the debtor relating to the assets of the insolvency estate is extinguished upon commencement of insolvency proceedings.

						
					

					
							
							(2)

						
							
							If a mandate or a business management contract continues pursuant to section 115 (2), the power of attorney shall also be deemed to continue.

						
					

					
							
							(3)

						
							
							If the authorised representative is unaware of the commencement of insolvency proceedings through no fault on his/her part, he/she shall not be liable under section 179 of the Civil Code [Bürgerliches Gesetzbuch].

						
					

					
							
							Section 118 – Dissolution of Companies

						
					

					
							
							
							If a company without legal personality or a partnership limited by shares is dissolved through the commencement of insolvency proceedings relating to the assets of a partner, the managing partner is a preferential creditor in respect of the claims to which the managing partner is entitled arising out of the interim continuation of urgent business transactions. The managing partner is an insolvency creditor in respect of the claims arising out of the continuation of business transactions in the period during which it was unaware of the commencement of insolvency proceedings through no fault on its part; section 84 (1) remains unaffected.

						
					

					
							
							Section 119 – Invalidity of Divergent Agreements 

						
					

					
							
							
							Agreements that exclude or restrict the applicability of sections 103 to 118 in advance are invalid.

						
					

					
							
							Section 120 – Termination of Works Agreements

						
					

					
							
							(1)

						
							
							If provision is made in works agreements for benefits that burden the insolvency estate, the insolvency administrator and the works council shall consult on a mutually agreed reduction in the benefits. Such works agreements may also be terminated subject to three months’ notice, even if a longer notice period has been agreed.

						
					

					
							
							(2)

						
							
							The right to terminate a works agreement for good cause without notice remains unaffected.

						
					

					
							
							Section 121 – Operational Changes and Conciliation Proceedings

						
					

					
							
							
							In insolvency proceedings relating to the assets of the employer, section 112 (2) sentence 1 of the Works Constitution Act [Betriebsverfassungsgesetz] applies subject to the proviso that the proceedings before the conciliation committee shall be preceded by an attempt at mediation only if the insolvency administrator and the works council jointly seek conciliation.

						
					

					
							
							Section 122 – Judicial Approval for Undertaking an Operational Alteration 

						
					

					
							
							(1)

						
							
							If an operational alteration is planned and no agreement on a reconciliation of interests can be reached between the insolvency administrator and the works council pursuant to section 112 of the Works Constitution Act [Betriebsverfassungsgesetz] within three weeks from the date of commencement of negotiations or of a written request to commence negotiations, despite the administrator having provided comprehensive information to the works council in good time, the insolvency administrator may apply for the approval of the Labour Court to the implementation of the operational alteration without this being preceded by proceedings pursuant to section 112 (2) of the Works Constitution Act [Betriebsverfassungsgesetz]. To this extent section 113 (3) of the Works Constitution Act [Betriebsverfassungsgesetz] shall not be applicable. The right of the insolvency administrator to bring about a re-conciliation of interests pursuant to section 125 or to lodge an application for declaratory judgment pursuant to section 126 remains unaffected.

						
					

					
							
							(2)

						
							
							The court shall grant its approval if the financial position of the enterprise, taking into consideration the social interests of the employees as well, requires the operational alteration to be implemented without prior proceedings pursuant to section 112 (2) of the Works Constitution Act [Betriebsverfassungsgesetz]. The provisions of the Labour Court Act [Arbeitsgerichtsgesetz] concerning court order proceedings apply with the necessary modifications; the parties to the proceedings are the insolvency administrator and the works council. The application shall be dealt with as a matter of priority in accordance with section 61a (3) to (6) of the Labour Court Act [Arbeitsgerichtsgesetz].

						
					

					
							
							(3)

						
							
							There is no right of appeal against the decision of the court to the Higher Labour Court. An appeal may be brought before the Federal Labour Court if this is allowed in the decision of the Labour Court; section 72 (2) and (3) of the Labour Court Act shall apply with the necessary modifications. The substantiated appeal must be lodged with the Federal Labour Court within one month of service of the Labour Court’s full written decision.

						
					

					
							
							Section 123 – Scope of the Social Compensation Plan 

						
					

					
							
							(1)

						
							
							In order to compensate for or mitigate the financial prejudice sustained by employees as a result of the planned operational alteration, a social compensation plan drawn up subsequent to commencement of insolvency proceedings may provide for a total of up to two and a half months’ salary (section 10 (3) of the Protection Against Unfair Dismissal Act [Kündigungsschutzgesetz]) for the employees affected by dismissal.

						
					

					
							
							(2)

						
							
							The liabilities under such a social compensation plan are preferential liabilities. However, if an insolvency plan does not materialise, not more than one third of the insolvency estate which would be available for distribution to the insolvency creditors in the absence of a social compensation plan may be used for the settlement of social compensation plan claims. If the total amount of all social compensation plan claims exceeds this limit, the individual claims shall be reduced proportionately.

						
					

					
							
							(3)

						
							
							Whenever sufficient liquid funds are available in the insolvency estate, with the approval of the insolvency court the insolvency administrator shall make payments on account towards the social compensation plan claims. Compulsory enforcement against the insolvency estate is not permitted in respect of a social compensation plan claim.

						
					

					
							
							Section 124 – Social Compensation Plan Prior to Commencement of Insolvency Proceedings

						
					

					
							
							(1)

						
							
							A social compensation plan drawn up prior to the commencement of insolvency proceedings but no earlier than three months prior to the application for commencement of insolvency proceedings may be revoked by the insolvency administrator or by the works council.

						
					

					
							
							(2)

						
							
							If the social compensation plan is revoked, the employees entitled to claims under the social compensation plan may be taken into account if a social compensation plan is drawn up within the insolvency proceedings.

						
					

					
							
							(3)

						
							
							Benefits received by employees towards their claims from the revoked social compensation plan prior to commencement of insolvency proceedings cannot be reclaimed on the grounds of the revocation. When a new social compensation plan is drawn up, in calculating the total amount of the social compensation plan claims pursuant to section 123 (1), such benefits to dismissed employees shall be deducted to the extent of up to two and a half months’ salary.

						
					

					
							
							Section 125 – Reconciliation of Interests and Protection against Dismissal

						
					

					
							
							(1)

						
							
							If an operational alteration (section 111 of the Works Constitution Act [Betriebsverfassungsgesetz]) is planned and the employees who are to be dismissed are designated by name in a reconciliation of interests between the insolvency administrator and the works council, section 1 of the Protection Against Unfair Dismissal Act [Kündigungsschutzgesetz] shall apply subject to the provisos that:

						
					

					
							
							
							1. it shall be presumed that termination of the employment contracts of the designated employees is due to compelling operational requirements which preclude the continued employment of the employees in the company or their continued employment on unchanged terms of employment;

						
					

					
							
							
							2. selection of employees on the basis of social criteria may be reviewed only with respect to length of service, age and maintenance obligations and in this respect only for gross errors; the maintenance or creation of a balanced personnel structure shall not be regarded as grossly erroneous. Sentence 1 shall not apply if circumstances have significantly changed since the reconciliation of interests was achieved.

						
					

					
							
							(2)

						
							
							The reconciliation of interests under subsection (1) replaces the work council’s right to comment pursuant to section 17 (3) sentence 2 of the Protection Against Unfair Dismissal Act [Kündigungs­schutzgesetz].

						
					

					
							
							Section 126 – Court Order Proceedings Relating to Protection Against Dismissal 

						
					

					
							
							(1)

						
							
							If the company does not have a works council or if no reconciliation of interests in accordance with section 125 (1) is achieved on other grounds within three weeks from the date of commencement of negotiations or of a written request to commence negotiations, despite the administrator having provided comprehensive information to the works council in good time, the insolvency administrator may apply for a declaration by the Labour Court that the termination of the employment of the specific employees designated in the application is due to compelling operational requirements and justified on social grounds. The selection of employees on the basis of social criteria may be reviewed only with respect to length of service, age and maintenance obligations.

						
					

					
							
							(2)

						
							
							The provisions of the Labour Court Act [Arbeitsgerichtsgesetz] relating to court order proceedings apply with the necessary modifications; the parties to the proceedings are the insolvency administrator, the works council and the designated employees, insofar as they do not agree to the termination of their employment or to the amended terms of employment. Section 122 (2) sentence 3 and (3) apply with the necessary modifications.

						
					

					
							
							(3)

						
							
							Section 12a (1) sentences 1 and 2 of the Labour Court Act [Arbeitsgerichtsgesetz] apply with the necessary modifications to the costs incurred by the parties in the proceedings at first instance. In the proceedings before the Federal Labour Court, the provisions of the Code of Civil Procedure [Zivilprozessordnung] relating to the payment of the costs of the proceedings apply with the necessary modifications.

						
					

					
							
							Section 127 – Legal Action by an Employee

						
					

					
							
							(1)

						
							
							If the insolvency administrator gives notice to an employee who is designated in the application pursuant to section 126 (1) and the employee brings an action for declaratory judgment that his/her employment is not terminated by the dismissal or that the change to his/her terms of employment is unjustified on social grounds, the final judgment in the proceedings under section 126 shall be binding on both parties. This shall not apply if circumstances have changed significantly since the last hearing.

						
					

					
							
							(2)

						
							
							If the employee brings an action before the decision in the proceedings under section 126 has become final, on application by the insolvency administrator the hearing of the action shall be suspended until this time.

						
					

					
							
							Section 128 – Sale of Business Operation

						
					

					
							
							(1)

						
							
							The application of sections 125 to 127 shall not be excluded by reason of the fact that the operational alteration on which the reconciliation of interests or the application for declaratory judgment is based is to be implemented only after the sale of a business operation. The acquirer of the business operation shall be a party to the proceedings under section 126.

						
					

					
							
							(2)

						
							
							In the case of a transfer of undertakings, the presumption pursuant to section 125 (1) sentence 1 No. 1 or the declaration by the court pursuant to section 126 (1) sentence 1 shall also be to the effect that the employment relationship is not being terminated by reason of the transfer of undertakings.

						
					

					
							
							
					

					
							
							Chapter Three – Avoidance in Insolvency

						
					

					
							
							Section 129 – Principle

						
					

					
							
							(1)

						
							
							Legal acts undertaken prior to commencement of insolvency proceedings which are prejudicial to the insolvency creditors may be avoided by the insolvency administrator in accordance with sections 130 to 146.

						
					

					
							
							(2)

						
							
							An omission is deemed to be equivalent to a legal act.

						
					

					
							
							Section 130 – Congruent Coverage

						
					

					
							
							(1)

						
							
							A legal act providing security to or enabling the satisfaction of an insolvency creditor may be avoided if it was undertaken

						
					

					
							
							
							1. during the three months prior to the application for commencement of insolvency proceedings, if the debtor was illiquid at the time when the act was undertaken and if the creditor was aware at that time of the debtor’s illiquidity or

						
					

					
							
							
							2. after the application for commencement of insolvency proceedings is filed and if the creditor was aware of the debtor’s illiquidity or of the application for commencement of insolvency proceedings when the act was undertaken. 

						
					

					
							
							
							This shall not apply if the legal act is based on a financial collateral arrangement containing an obligation to provide financial collateral, other financial collateral or additional financial collateral within the scope of section 17 (1) of the Banking Act [Kreditwesengesetz] in order to restore the ratio agreed in the financial collateral arrangement between the value of the secured liabilities and the value of the collateral (margin collateral).

						
					

					
							
							(2)

						
							
							Awareness of circumstances that necessarily indicate the debtor’s illiquidity or the application for the commencement of proceedings is deemed to be equivalent to awareness of the debtor’s illiquidity or of the application for commencement of proceedings.

						
					

					
							
							(3)

						
							
							A person with a close relationship to the debtor at the time when the act was undertaken (section 138) shall be presumed to have been aware of the debtor’s illiquidity or of the application for commencement of proceedings.

						
					

					
							
							Section 131 – Incongruent Coverage

						
					

					
							
							(1)

						
							
							A legal act providing security to or enabling the satisfaction of an insolvency creditor to which the creditor had no right or no right to claim in that manner or at that time may be avoided it if was undertaken

						
					

					
							
							
							1. during the month prior to the date of the application for commencement of insolvency proceedings or following such application;

						
					

					
							
							
							2. within the second or third month prior to the date on which the application for commencement of insolvency proceedings is filed and the debtor was illiquid when the act took place or

						
					

					
							
							
							3. within the second or third month prior to the date on which the application for commencement of insolvency proceedings is filed and the creditor was aware when the act took place that it would prejudice the insolvency creditors.

						
					

					
							
							(2)

						
							
							For application of subsection (1) No. 3, awareness of circumstances that necessarily indicate prejudice to the insolvency creditors is deemed to be equivalent to awareness of the prejudice to the insolvency creditors. A person with a close relationship to the debtor when the act was undertaken (section 138) shall be presumed to have been aware of the prejudice to the insolvency creditors.

						
					

					
							
							Section 132 – Legal Acts Directly Prejudicial to the Insolvency Creditors

						
					

					
							
							(1)

						
							
							A transaction by the debtor that is directly prejudicial to the insolvency creditors may be avoided if it is entered into

						
					

					
							
							
							1. during the three months prior to the date of the application for commencement of insolvency proceedings, if at the time the transaction took place, the debtor was illiquid and the other party to the transaction was aware of the debtor’s illiquidity when the transaction took place or

						
					

					
							
							
							2. after the application for commencement of insolvency proceedings has been filed and if the other party to the transaction was aware of the debtor’s illiquidity or of the application for commencement of insolvency proceedings when the transaction took place.

						
					

					
							
							(2)

						
							
							Any other transaction by the debtor as a result of which the debtor loses a right or is no longer able to assert such right or as a result of which a pecuniary claim against the debtor is maintained or becomes enforceable is deemed to be equivalent to a transaction that is directly prejudicial to the insolvency creditors.

						
					

					
							
							(3) 

						
							
							Section 130 subsections (2) and (3) apply with the necessary modifications.

						
					

					
							
							Section 133 – Intentional Prejudice

						
					

					
							
							(1)

						
							
							A legal act which was intended to prejudice its creditors undertaken by the debtor during the ten years prior to the date of the application for commencement of insolvency proceedings, or after the date of the application, may be avoided if the other party was aware of the debtor’s intention when the legal act was undertaken. Such awareness shall be presumed if the other party was aware of the debtor’s imminent illiquidity and that the act would prejudice the creditors.

						
					

					
							
							(2)

						
							
							If the legal act provided security to or enabled the satisfaction of the other party, the period in subsection (1) sentence 1 shall amount to four years.

						
					

					
							
							(3)

						
							
							If the legal act provided security to or enabled the satisfaction of the other party and such party had a right to claim it in that manner and at that time, imminent illiquidity under subsection (1) sentence 2 shall be replaced by existing illiquidity. If the other party concluded a payment agreement with the debtor or otherwise granted it relaxed payment terms, it shall be presumed that the other party was not aware of the debtor’s illiquidity at the time of the act.

						
					

					
							
							(4)

						
							
							A contract for pecuniary interest entered into by the debtor with a closely connected person (section 138) which is directly prejudicial to the insolvency creditors may be avoided. Avoidance is excluded if the contract was entered into more than two years prior to the date of the application for commencement of insolvency proceedings or if at the time the contract was concluded, the other party to the contract was unaware of the debtor’s intention to prejudice the creditors.

						
					

					
							
							Section 134 – Gratuitous Performance

						
					

					
							
							(1)

						
							
							Gratuitous performance by the debtor may be avoided unless it took place more than four years prior to the date of the application for commencement of insolvency proceedings.

						
					

					
							
							(2)

						
							
							Performance provided in return for a customary occasional gift of small value is not subject to avoidance.

						
					

					
							
							Section 135 – Shareholder Loans

						
					

					
							
							(1)

						
							
							A legal act which, in respect of the claim of a shareholder to repayment of a loan within the meaning of section 39 (1) No. 5 or an equivalent claim,

						
					

					
							
							
							1. provided security, if the act was undertaken during the ten years prior to the application for commencement of insolvency proceedings or after the application has been filed; or

						
					

					
							
							
							2. satisfied the claim, if the act was undertaken during the year prior to the application for commencement of insolvency proceedings or after the application has been filed may be avoided.

						
					

					
							
							(2)

						
							
							A legal act undertaken by a company within the time frames specified in subsection (1) No. 2 in order to satisfy a third party’s claim to repayment of a loan may be avoided if a shareholder had provided security or was liable as surety for such claim. This shall also apply with the necessary modifications to payments on claims equivalent in economic terms to a loan.

						
					

					
							
							(3)

						
							
							If the debtor has been granted an asset for use or exercise by a shareholder, the shareholder’s right to segregation cannot be claimed for the duration of the insolvency proceedings, but for a maximum period of one year from the date of commencement of the insolvency proceedings, if the asset is of substantial importance for the continuation of the debtor’s business. The shareholder is entitled to compensation for the use or exercise of the asset which shall be calculated on the basis of the average remuneration paid during the year preceding the commencement of insolvency proceedings; if the asset has been provided for use or exercise for a shorter period, the average remuneration during this period is applicable.

						
					

					
							
							(4) 

						
							
							Section 39 subsections (4) and (5) apply with the necessary modifications.

						
					

					
							
							Section 136 – Silent Partnership

						
					

					
							
							(1)

						
							
							A legal act by means of which a silent partner’s capital contribution is wholly or partially repaid or a silent partner’s share of accrued losses is wholly or partially waived may be avoided if the underlying agreement was entered into during the year prior to the application for commencement of insolvency proceedings relating to the assets of the owner of the business or after the filing of the application. This shall also apply even if the silent partnership has been dissolved in connection with the agreement.

						
					

					
							
							(2)

						
							
							Avoidance is excluded if a ground for commencement of insolvency proceedings arose only after the agreement was concluded.

						
					

					
							
							Section 137 – Bill of Exchange and Cheque Payments 

						
					

					
							
							(1)

						
							
							Bill of exchange payments by the debtor cannot be reclaimed from the payee on the basis of section 130 if, in accordance with the law on bills of exchange, the payee would have lost its claim under the bill of exchange against other parties liable on the bill upon refusal to accept payment.

						
					

					
							
							(2)

						
							
							The amount paid on a bill of exchange shall, however, be refunded by the last party liable for recourse or, if the latter endorsed the bill of exchange in favour of a third party, by the third party if the last party liable for recourse or the third party was aware of the debtor’s illiquidity or of the application for commencement of insolvency proceedings at the time when it endorsed the bill of exchange or caused it to be endorsed. Section 130 subsections (2) and (3) apply with the necessary modifications.

						
					

					
							
							(3)

						
							
							Subsections (1) and (2) apply with the necessary modifications to cheque payments by the debtor.

						
					

					
							
							Section 138 – Closely Connected Persons

						
					

					
							
							(1)

						
							
							If the debtor is a natural person, closely connected persons are:

						
					

					
							
							
							1. the debtor’s spouse, even if the marriage did not take place until after the legal act or was dissolved during the year prior to the legal act;

						
					

					
							
							
							1a. the debtor’s civil partner, even if the civil partnership was entered into only after the legal act or was dissolved during the year prior to the legal act;

						
					

					
							
							
							2. the ascendants and descendants of the debtor or of the debtor’s spouse as specified in number 1 above or of the debtor’s civil partner as specified in number 1a above and also full and half-siblings of the debtor or of the debtor’s spouse as specified in number 1 above or of the debtor’s civil partner as specified in number 1a above as well as the spouses or civil partners of these persons;

						
					

					
							
							
							3. persons living in the household of the debtor or having lived in the household of the debtor during the year prior to the legal act and also persons who have the opportunity to become aware of the debtor’s financial circumstances by virtue of a contractual connection to the debtor under a service contract;

						
					

					
							
							
							4. a legal entity or a company without legal personality, if the debtor or one of the persons mentioned in numbers 1 to 3 is a member of the representative or supervisory body, a general partner or holds more than one quarter of its capital or has the opportunity by virtue of a comparable connection on the basis of company law or of a service contract to become aware of the debtor’s financial circumstances.

						
					

					
							
							(2)

						
							
							If the debtor is a legal entity or a company without legal personality, closely connected persons are:

						
					

					
							
							
							1. the members of the debtor’s representative or supervisory body and general partners of the debtor and also persons who hold more than one quarter of the debtor’s capital;

						
					

					
							
							
							2. a person or company with the opportunity to become aware of the debtor’s financial circumstances by virtue of a comparable connection to the debtor on the basis of company law or a service contract;

						
					

					
							
							
							3. a person with a personal connection as detailed in subsection (1) to one of the persons specified in number 1 or 2; this shall not apply if the persons specified in number 1 or 2 are bound by law to secrecy in relation to the debtor’s affairs.

						
					

					
							
							Section 139 – Calculation of Time Periods Prior to the Application for Commencement of Insolvency Proceedings

						
					

					
							
							(1)

						
							
							The time periods specified in sections 88 and 130 to 136 commence at the start of the day corresponding in number to the day on which the application to commence insolvency proceedings is received by the insolvency court. If a month lacks such a day, the time period commences at the start of the following day.

						
					

					
							
							(2)

						
							
							If several applications for commencement of insolvency proceedings are filed, the first admissible and well-founded application shall be applicable even if the proceedings are commenced on the basis of a later application. An application rejected with final effect shall be taken into account only if it was rejected due to insufficiency of assets.

						
					

					
							
							Section 140 – Date of Performance of a Legal Act

						
					

					
							
							(1)

						
							
							A legal act is deemed to be performed on the date on which its legal effects occur.

						
					

					
							
							(2)

						
							
							If registration in the Land Register, Register of Ships, Register of Ships under Construction or Register of Liens on Aircraft is necessary for a transaction to take effect, the transaction shall be deemed to be performed as soon as the remaining requirements for it to take effect have been met, the debtor’s declaration of intent has become binding and the other party has lodged the application for registration of the change of title. If an application for registration of a priority notice to secure the right to the change of title has been lodged, sentence 1 shall apply subject to the proviso that this application takes the place of the application for registration of the change of title.

						
					

					
							
							(3)

						
							
							In the case of a conditional or fixed term legal act, fulfilment of the condition or occurrence of the expiry date shall not be taken into account.

						
					

					
							
							Section 141 – Enforceable Title

						
					

					
							
							
							A legal act may be avoided even if an enforceable title was obtained for the legal act or if the act was performed by way of compulsory enforcement.

						
					

					
							
							Section 142 – Cash Transactions

						
					

					
							
							(1)

						
							
							Any performance by the debtor for which counter-performance of the same value is received directly into the debtor’s assets may be avoided only if the requirements of section 133 (1) are fulfilled and the other party recognised that the debtor acted dishonestly.

						
					

					
							
							(2)

						
							
							The exchange of performance and counter-performance is direct if there is a close temporal connection between performances, depending on the nature of the performances exchanged and taking into account customary business practices. If the debtor pays wages to its employees, a close temporal connection exists if the period between the performance of work and the payment of wages does not exceed three months.

						
					

					
							
							Section 143 – Legal Consequences

						
					

					
							
							(1)

						
							
							Any property of the debtor which is sold, given away or relinquished by means of the avoidable act must be returned to the insolvency estate. The provisions regulating the legal consequences of unjust enrichment where the recipient was aware that there were no legal grounds for the performance apply with the necessary modifications. Interest is payable on money owed only if the requirements of debtor default or of section 291 of the Civil Code [Bürgerliches Gesetzbuch] are met; an additional claim to surrender of benefits obtained from an amount of money received is excluded.

						
					

					
							
							(2)

						
							
							The recipient of gratuitous performance has to make restitution only to the extent that it is thereby enriched. This shall not apply as soon as it knows or must know in the circumstances that the gratuitous performance is prejudicial to the creditors.

						
					

					
							
							(3)

						
							
							In the case of avoidance under section 135 (2), the shareholder who provided security or was liable as surety must refund the benefit granted to the third party to the insolvency estate. The obligation shall exist only up to the amount for which the shareholder was liable as surety or which corresponds to the value of the security provided by such shareholder at the time of repayment of the loan or of the payment on the equivalent claim. The shareholder shall be released from the obligation if it makes the property which served the creditor as security available to the insolvency estate.

						
					

					
							
							Section 144 – Claims by the Recipient of Avoidable Performance

						
					

					
							
							(1)

						
							
							If the recipient of avoidable performance returns what it has received, its claim revives.

						
					

					
							
							(2)

						
							
							Any consideration shall be refunded out of the insolvency estate insofar as it is still present in distinct form within the insolvency estate or the insolvency estate is enriched by its value. Over and above this, the recipient of avoidable performance may assert a claim for return of the consideration only as an insolvency creditor.

						
					

					
							
							Section 145 – Avoidance against Legal Successors 

						
					

					
							
							(1)

						
							
							Avoidance of a legal act may be asserted against the heirs or other universal successors of the recipient of avoidable performance.

						
					

					
							
							(2)

						
							
							Avoidance of a legal act may be asserted against any other legal successor:

						
					

					
							
							
							1. if the legal successor was aware at the time of his/her acquisition of the circumstances on which the voidability of the acquisition by his/her predecessor is based;

						
					

					
							
							
							2. if, at the time of his/her acquisition, the legal successor belonged to the circle of persons closely connected to the debtor (section 138), unless he/she was unaware at this time of the circumstances on which the voidability of the acquisition by his/her predecessor is based;

						
					

					
							
							
							3. if the legal successor acquired the property by gratuitous transfer.

						
					

					
							
							Section 146 – Limitation of the Right of Avoidance

						
					

					
							
							(1)

						
							
							The right of avoidance is subject to the provisions on the standard limitation period under the Civil Code [Bürgerliches Gesetzbuch].

						
					

					
							
							(2)

						
							
							Even if the right of avoidance has become time-barred, the insolvency administrator may refuse to fulfil a duty of performance based on an avoidable act.



						
					

					
							
							Section 147 – Legal Acts after Commencement of Proceedings

						
					

					
							
							
							A legal act undertaken after the commencement of insolvency proceedings which is valid in accordance with section 81 (3) sentence 2, sections 892 and 893 of the Civil Code [Bürgerliches Gesetzbuch], sections 16 and 17 of the Act Governing Rights in Registered Ships and Ships under Construction [Gesetz über Rechte an eingetragenen Schiffen und Schiffsbauwerken] and sections 16 and 17 of the Act Governing Rights in Aircraft [Gesetz über Rechte an Luftfahrzeugen] may be avoided under the provisions applicable to the avoidance of a legal act undertaken prior to the commencement of insolvency proceedings. Sentence 1 applies to legal acts based on the claims and performance specified in section 96 (2) provided that as a result of such avoidance clearing, including settlement of balances, is not reversed and the relevant payment orders, orders between payment service providers or intermediaries or orders for the transfer of securities do not become ineffective.

						
					

					
							
							Part Four – Management and Realisation of the Insolvency Estate

						
					

					
							
							Chapter One – Securing the Insolvency Estate

						
					

					
							
							Section 148 – Taking Charge of the Insolvency Estate

						
					

					
							
							(1) 

						
							
							After commencement of the insolvency proceedings the insolvency administrator shall immediately assume possession and management of all the assets belonging to the insolvency estate.

						
					

					
							
							(2)

						
							
							The administrator may enforce the surrender of property in the debtor’s custody on the basis of an enforceable execution copy of the order commencing proceedings by way of compulsory enforcement. Section 766 of the Code of Civil Procedure [Zivilprozessordnung] applies subject to the proviso that the insolvency court takes the place of the court of enforcement.

						
					

					
							
							Section 149 – Valuables

						
					

					
							
							(1)

						
							
							The creditors’ committee may determine where and on what conditions funds, securities and objects of value are to be deposited or invested. If a creditors’ committee has not been appointed, or if the creditors’ committee has not yet passed a relevant resolution, the insolvency court may make a corresponding order.

						
					

					
							
							(2)

						
							
							The creditors’ meeting may decide on differing arrangements.

						
					

					
							
							Section 150 – Sealing

						
					

					
							
							
							In order to secure the assets of the insolvency estate, the insolvency administrator may have seals affixed by a bailiff or other person authorised by statute. The record documenting the sealing or unsealing of assets must be deposited by the insolvency administrator in the court registry for the parties’ inspection.

						
					

					
							
							Section 151 – List of Assets of the Insolvency Estate

						
					

					
							
							(1)

						
							
							The insolvency administrator shall draw up a list of the individual assets belonging to the insolvency estate. The debtor shall be consulted, if this is possible without prejudicial delay.

						
					

					
							
							(2)

						
							
							The value of each asset shall be stated. If the value depends on whether the enterprise continues to operate or is closed down, both values shall be stated. Valuations that are particularly difficult to assess may be passed to an expert.

						
					

					
							
							(3)

						
							
							On application by the administrator the insolvency court may waive the drawing up of the list; the application must state the grounds on which it is based. If a creditors’ committee is appointed, the administrator may submit the application only with the consent of the creditors’ committee.

						
					

					
							
							Section 152 – List of Creditors

						
					

					
							
							(1) 

						
							
							The insolvency administrator shall draw up a list of all the debtor’s creditors ascertained by him/her from the debtor’s books and business records, from other information from the debtor, through the filing of their claims or in any other way.

						
					

					
							
							(2)

						
							
							The list shall record the creditors entitled to separate satisfaction and the individual ranking categories of the subordinated insolvency creditors separately. The creditor’s address and the basis and the amount of the creditor’s claim shall be stated in each case. In the case of the creditors entitled to separate satisfaction, the asset subject to the right of separate satisfaction and the amount of the probable shortfall shall also be indicated; section 151 (2) sentence 2 applies with the necessary modifications.

						
					

					
							
							(3)

						
							
							The list shall further indicate the possibilities which exist for set-off. The amount of the preferential liabilities in the event of a prompt realisation of the debtor’s assets shall be estimated.

						
					

					
							
							Section 153 – Statement of Assets and Liabilities

						
					

					
							
							(1)

						
							
							The insolvency administrator shall draw up a structured overview as of the date of commencement of the insolvency proceedings listing and comparing the assets of the insolvency estate and the debtor’s liabilities. Section 151 (2) applies with the necessary modifications to the valuation of the assets; section 151 (2) sentence 1 applies with the necessary modifications to the classification of the liabilities.

						
					

					
							
							(2)

						
							
							After the statement of assets and liabilities has been drawn up, on application by the insolvency administrator or a creditor the insolvency court may order the debtor to affirm the completeness of the statement of assets and liabilities by affidavit. Sections 98 and 101 (1) sentences 1 and 2 apply with the necessary modifications.

						
					

					
							
							Section 154 – Deposit in the Court Registry

						
					

					
							
							
							The list of assets of the insolvency estate, the list of creditors and the statement of assets and liabilities shall be deposited in the court registry for the parties’ inspection no later than one week prior to the report meeting.

						
					

					
							
							Section 155 – Accounting under Commercial and Tax Law

						
					

					
							
							(1)

						
							
							The debtor’s duties under commercial and tax law to keep books and present accounts remain unaffected. The insolvency administrator shall fulfil these duties in relation to the insolvency estate.

						
					

					
							
							(2)

						
							
							A new financial year begins upon commencement of the insolvency proceedings. However, the period up to the report meeting will not be taken into account in the statutory periods for drawing up and publishing financial statements.

						
					

					
							
							(3)

						
							
							Section 318 of the Commercial Code [Handelsgesetzbuch] applies to the appointment of the auditor in the insolvency proceedings, provided that the appointment shall be made exclusively by the registration court on application by the insolvency administrator. If an auditor has already been appointed for the financial year prior to commencement of the insolvency proceedings, the validity of the appointment shall not be affected by commencement of the insolvency proceedings.

						
					

					
							
							
					

					
							
							Chapter Two – Decision on Realisation

						
					

					
							
							Section 156 – Report Meeting

						
					

					
							
							(1)

						
							
							At the report meeting the insolvency administrator shall report on the debtor’s financial position and the causes thereof. The insolvency administrator shall state whether prospects exist for the debtor’s business to be maintained in full or in part, what possibilities exist for an insolvency plan and what the implications would be in each case for the satisfaction of the creditors.

						
					

					
							
							(2)

						
							
							At the report meeting the debtor, the creditors’ committee, the works council and the committee representing executive staff shall be given the opportunity to comment on the administrator’s report. If the debtor conducts a trade or business, or is a farmer, the competent official professional organisation representing the industry, business, trade or agriculture may also be given the opportunity to make representations at the meeting.

						
					

					
							
							Section 157 – Decision on the Future Course of the Proceedings

						
					

					
							
							
							The creditors’ meeting shall decide at the report meeting whether the debtor’s business should be closed down or temporarily continued. It may instruct the insolvency administrator to draw up an insolvency plan and specify the objective of the plan. It may alter its decisions at subsequent meetings.

						
					

					
							
							Section 158 – Measures Prior to the Decision

						
					

					
							
							(1)

						
							
							If the insolvency administrator wishes to close down or dispose of the debtor’s business prior to the report meeting, he/she must obtain the consent of the creditors’ committee, if one has been appointed.

						
					

					
							
							(2)

						
							
							The administrator must notify the debtor prior to the adoption of a resolution by the creditors’ committee, if one has been appointed, or, if a creditors’ committee has not been appointed, prior to the closure or disposal of the business. On the debtor’s application and after hearing the administrator the insolvency court shall prohibit the closure or disposal of the business if this can be suspended until the report meeting without a significant reduction in the insolvency assets.

						
					

					
							
							Section 159 – Realisation of the Insolvency Estate

						
					

					
							
							
							Following the report meeting, the insolvency administrator shall realise the assets forming the insolvency estate without delay unless the resolutions of the creditors’ meeting preclude this.

						
					

					
							
							Section 160 – Legal Acts of Particular Importance

						
					

					
							
							(1)

						
							
							The insolvency administrator must obtain the consent of the creditors’ committee if he/she wishes to undertake legal acts that are of particular importance for the insolvency proceedings. If a creditors’ committee has not been appointed, the consent of the creditors’ meeting must be obtained. If the convened creditors’ meeting does not have a quorum, consent shall be deemed to have been granted; the creditors shall be informed of this consequence in the notice calling the creditors’ meeting.

						
					

					
							
							(2)

						
							
							Consent in accordance with subsection (1) is required in particular

						
					

					
							
							
							1. in the case of a planned disposal of the enterprise or a business operation, the entire stock, an immovable asset by private sale, the debtor’s interest in another company which is intended to create a durable link to this company or the right to receive income of a recurring nature;

						
					

					
							
							
							2. if a loan is to be taken out that would significantly burden the insolvency estate;

						
					

					
							
							
							3. if legal action involving a significant amount in dispute is to be brought or initiated, or if the initiation of such legal action is rejected or if a scheme of composition or an arbitration agreement is entered into for the purpose of settling or averting such legal action.

						
					

					
							
							Section 161 – Temporary Prohibition of the Legal Act

						
					

					
							
							
							In the cases specified in section 160 the insolvency administrator shall notify the debtor prior to the adoption of a resolution by the creditors’ committee or the creditors’ meeting, if this is possible without prejudicial delay. If the creditors’ meeting has not granted its consent, on application by the debtor or a majority of creditors as specified in section 75 (1) No. 3 and after hearing the administrator, the insolvency court may temporarily prohibit performance of the legal act and convene a creditors’ meeting to decide on performance of the legal act.

						
					

					
							
							Section 162 – Disposal of Business Operations to Parties with a Special Interest

						
					

					
							
							(1)

						
							
							The disposal of the enterprise or of a business operation requires the consent of the creditors’ meeting if the acquirer or a person who holds at least one fifth of the acquirer’s capital

						
					

					
							
							
							1. belongs to the group of persons with a close relationship to the debtor (section 138);

						
					

					
							
							
							2. is a creditor with a right to separate satisfaction or a non-subordinated insolvency creditor whose rights to separate satisfaction and claims are assessed by the insolvency court as together reaching one fifth of the total resulting from the value of all rights to separate satisfaction and the amounts of the claims of all non-subordinated insolvency creditors.

						
					

					
							
							(2)

						
							
							A person shall also be deemed to hold a participating interest in the acquirer within the meaning of subsection (1) insofar as a company controlled by the person or a third party holds a participating interest in the acquirer for the account of the person or of the controlled company.

						
					

					
							
							Section 163 – Disposal of Business Operations Below Value

						
					

					
							
							(1)

						
							
							On application by the debtor or a majority of creditors as specified in section 75 (1) No. 3 and after hearing the administrator, the insolvency court may order that the planned disposal of the enterprise or of a business operation requires the consent of the creditors’ meeting if the applicant demonstrates to the satisfaction of the court that a disposal to another acquirer would be more favourable for the insolvency estate.

						
					

					
							
							(2)

						
							
							If costs are incurred by the applicant as a result of the application, the applicant is entitled to reimbursement of these costs from the insolvency estate as soon as the court order is issued.

						
					

					
							
							Section 164 – Validity of the Acts of the Insolvency Administrator

						
					

					
							
							
							The validity of the acts of the insolvency administrator shall not be affected by any contravention of sections 160 to 163.

						
					

					
							
							
					

					
							
							Chapter Three – Assets Subject to Rights to Separate Satisfaction

						
					

					
							
							Section 165 – Realisation of Immovable Assets

						
					

					
							
							
							The insolvency administrator may apply to the competent court to conduct the forced sale or sequestration of an immovable asset of the insolvency estate even if the asset is subject to a right to separate satisfaction.

						
					

					
							
							Section 166 – Realisation of Movable Assets

						
					

					
							
							(1) 

						
							
							The insolvency administrator may realise a movable asset that is subject to a right to separate satisfaction by private sale if he/she has the item in his/her possession.

						
					

					
							
							(2)

						
							
							The insolvency administrator may collect or otherwise realise an account receivable which the debtor has assigned in order to secure a claim.

						
					

					
							
							(3)

						
							
							Subsections (1) and (2) do not apply

						
					

					
							
							
							1. to assets subject to a security interest in favour of the operator of or a participant in a system pursuant to section 1 (16) of the Banking Act [Kreditwesengesetz] in order to secure its claims under the system;

						
					

					
							
							
							2. to assets subject to a security interest in favour of the central bank of a Member State of the European Union or a contracting state of the Agreement on the European Economic Area or in favour of the European Central Bank or

						
					

					
							
							
							3. to a financial collateral arrangement within the meaning of section 1 (17) of the Banking Act [Kreditwesengesetz].

						
					

					
							
							Section 167 – Provision of Information to the Creditor

						
					

					
							
							(1)

						
							
							If the insolvency administrator is entitled to realise a movable asset pursuant to section 166 (1), he/she must provide information on the condition of the asset to the creditor entitled to separate satisfaction on the latter’s request. In place of providing information, he/she may permit the creditor to inspect the asset.

						
					

					
							
							(2)

						
							
							If the insolvency administrator is entitled to collect an account receivable pursuant to section 166 (2), he/she must provide information about it to the creditor entitled to separate satisfaction on the latter’s request. In place of providing information, he/she may permit the creditor to inspect the debtor’s books and business records.

						
					

					
							
							Section 168 – Notification of Intention to Sell

						
					

					
							
							(1)

						
							
							Before the insolvency administrator sells an asset to a third party which he/she is entitled to realise pursuant to section 166, he/she must notify the creditor entitled to separate satisfaction of the means by which the asset is to be sold. He/she must give the creditor the opportunity to indicate, within one week, another option for realising the asset which would be more beneficial for the creditor.

						
					

					
							
							(2)

						
							
							If the creditor’s proposal is made within the one week period or in good time prior to the sale, the insolvency administrator must take advantage of the realisation option put forward by the creditor or put the creditor in the position it would have been in if the insolvency administrator had taken advantage of the proposed option.

						
					

					
							
							(3)

						
							
							The other realisation option may also consist in the creditor taking over the asset itself. A realisation option is also more favourable if it results in cost savings.

						
					

					
							
							Section 169 – Protection of the Creditor against a Delay in Realisation

						
					

					
							
							
							As long as an asset which the insolvency administrator is entitled to realise pursuant to section 166 is not realised, the interest due is payable to the creditor out of the insolvency estate on a regular basis from the date of the report meeting onwards. If the creditor has already been prevented prior to commencement of the insolvency proceedings from realising the asset on the basis of an order under section 21, the interest due is payable at the latest with effect from the date which falls three months after this order. Sentences 1 and 2 shall not apply insofar as the creditor is unlikely to obtain satisfaction from the proceeds of realisation, taking into account the amount of the claim and also the value of and other encumbrances on the asset.

						
					

					
							
							Section 170 – Distribution of Proceeds

						
					

					
							
							(1)

						
							
							After a movable asset or a claim has been realised by the insolvency administrator, the costs incurred in assessing and realising the object shall first be taken from the realisation proceeds for the benefit of the insolvency estate. The remaining amount shall be applied without undue delay to satisfy the creditors entitled to separate satisfaction.

						
					

					
							
							(2)

						
							
							If the insolvency administrator hands over an asset which he/she is entitled to realise pursuant to section 166 to the creditor for realisation, out of the realisation proceeds achieved by the creditor the latter must first pay an amount covering the costs of assessing the asset and also the amount of the value added tax (section 171 (2) sentence 3) to the insolvency estate.

						
					

					
							
							Section 171 – Calculation of the Contribution to Costs

						
					

					
							
							(1)

						
							
							The costs of assessment include the costs of the actual assessment of the asset and of determining the rights in the asset. They shall be charged at a flat rate of four per cent of the realisation proceeds.

						
					

					
							
							(2)

						
							
							The costs of realisation shall be charged at a flat rate of five per cent of the realisation proceeds. If the costs actually and necessarily incurred for realisation of the asset are considerably lower or higher than this, these costs shall be charged. If realisation of the asset results in a charge to the insolvency estate of value added tax, the amount of the value added tax shall be charged in addition to the flat rate pursuant to sentence 1 or the actual costs incurred pursuant to sentence 2.

						
					

					
							
							Section 172 – Other Use of Movable Assets

						
					

					
							
							(1)

						
							
							The insolvency administrator may use a movable asset for the insolvency estate which he/she is entitled to realise, provided the loss in value thereby resulting is compensated for by regular payments to the creditor from the date of commencement of the insolvency proceedings. The obligation to make compensatory payments exists only insofar as the loss in value resulting from the use adversely affects the security of the creditor entitled to separate satisfaction.

						
					

					
							
							(2) 

						
							
							The insolvency administrator may combine, intermix and process such an asset insofar as this does not adversely affect the security of the creditor entitled to separate satisfaction. If the creditor’s right continues in another asset, the creditor must release the new security to the extent that it exceeds the value of the previous security.

						
					

					
							
							Section 173 – Realisation by the Creditor

						
					

					
							
							(1)

						
							
							If the insolvency administrator is not entitled to realise a movable asset or a claim subject to a right of separate satisfaction, the creditor’s right of realisation remains unaffected.

						
					

					
							
							(2)

						
							
							On application by the insolvency administrator and after hearing the creditor, the insolvency court may set a period of time within which the creditor has to realise the asset or claim. After the expiry of the period of time the insolvency administrator is entitled to realise the asset or claim.

						
					

					
							
							Part Five – Satisfaction of the Insolvency Creditors. Discontinuation of Proceedings

						
					

					
							
							Chapter One – Acceptance of Claims

						
					

					
							
							Section 174 – Filing of Claims

						
					

					
							
							(1)

						
							
							The insolvency creditors must file their claims in writing with the insolvency administrator. The claim submission shall include copies of the documentation evidencing the claim. Persons providing collection services (registered persons pursuant to section 10 (1) sentence 1 No. 1 of the Legal Services Act [Rechtsdienstleistungsgesetz]) are also authorised to represent the creditor in the proceedings pursuant to this section.

						
					

					
							
							(2)

						
							
							When the claim is filed the basis and the amount of the claim must be stated, together with the facts which, in the view of the creditor, indicate that the claim is based on the commission of an intentional tort, an intentional violation, in breach of duty, of a statutory maintenance obligation or a criminal offence by the debtor under sections 370, 373 or 374 of the Fiscal Code [Abgabenordnung].

						
					

					
							
							(3)

						
							
							The claims of subordinated creditors have to be filed only if the insolvency court specifically requires the filing of these claims. When such claims are filed, reference must be made to their subordination and the ranking to which the creditor is entitled.

						
					

					
							
							(4)

						
							
							Claims may be submitted by the transmission of an electronic document if the insolvency administrator has expressly agreed to the transmission of electronic documents. In this case, an electronic invoice may also be transmitted as documentation within the meaning of subsection (1) sentence 2. On the request of the insolvency administrator or the insolvency court, printouts, copies or originals of documentation must be submitted.

						
					

					
							
							
							Commentary:

							Subsection (4) sentence 2 was amended with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Section 175 – Schedule

						
					

					
							
							(1)

						
							
							The insolvency administrator shall register each filed claim in a schedule together with the information specified in section 174 subsections (2) and (3). The schedule containing the filed claims together with the documentation attached shall be deposited in the court registry of the insolvency court for the parties’ inspection within the first third of the period of time between the expiry of the time limit for filing claims and the verification meeting.

						
					

					
							
							(2)

						
							
							If a creditor has filed a claim on the basis of an intentional violation, in breach of duty, of a statutory maintenance obligation or a criminal offence by the debtor under sections 370, 373 or 374 of the Fiscal Code [Abgabenordnung], the insolvency court shall advise the debtor of the legal consequences of section 302 and the possibility of objection.

						
					

					
							
							Section 176 – Format of the Verification Meeting

						
					

					
							
							
							The amount and ranking of the filed claims shall be verified at the verification meeting. Claims disputed by the insolvency administrator, the debtor or an insolvency creditor shall be discussed individually.

						
					

					
							
							Section 177 – Late Claim Submission

						
					

					
							
							(1)

						
							
							Claims filed after the expiry of the period allowed for filing shall also be verified at the verification meeting. However, if the insolvency administrator or an insolvency creditor objects to this verification or if a claim is only filed after the verification meeting, at the defaulting party’s expense the insolvency court shall either fix a special verification meeting or order the verification process to be undertaken in writing. Sentences 1 and 2 apply with the necessary modifications to subsequent amendments to filed claims.

						
					

					
							
							(2)

						
							
							If the court has requested subordinated creditors to file their claims pursuant to section 174 (3) and if the period allowed for filing expires less than one week prior to the verification meeting, at the expense of the insolvency estate the court shall either fix a special verification meeting or order the verification process to be undertaken in writing.

						
					

					
							
							(3)

						
							
							Notice of the special verification meeting shall be published. The insolvency creditors who have filed claims, the insolvency administrator and the debtor shall be specifically invited to the meeting. Section 74 (2) sentence 2 applies with the necessary modifications.

						
					

					
							
							Section 178 – Requirements for and Effects of Acceptance of Claims

						
					

					
							
							(1)

						
							
							A claim is deemed to be accepted insofar as no objection is raised against it at the verification meeting or during the written verification process (section 177) either by the insolvency administrator or by one of the insolvency creditors, or any objection raised is overcome. An objection by the debtor shall not preclude acceptance of the claim.

						
					

					
							
							(2)

						
							
							For each filed claim the insolvency court shall register in the schedule the extent to which the claim has been accepted in terms of amount and ranking or who objected to acceptance of the claim. An objection by the debtor shall also be registered. The clerk of the court registry shall note the acceptance of the claim on bills of exchange and other debt instruments.

						
					

					
							
							(3)

						
							
							In terms of the amount and the ranking of accepted claims, the entry in the schedule has the effect of a final judgment against the insolvency administrator and all insolvency creditors. 

						
					

					
							
							Section 179 – Disputed Claims

						
					

					
							
							(1)

						
							
							If a claim is disputed by the insolvency administrator or one of the insolvency creditors, it is left to the creditor to pursue acceptance of the claim against the party disputing the claim.

						
					

					
							
							(2)

						
							
							If an enforceable debt instrument or a final judgment exists for such a claim, it is the responsibility of the party disputing the claim to pursue the objection.

						
					

					
							
							(3)

						
							
							The insolvency court shall issue the creditor whose claim has been disputed with a certified extract from the schedule. In the case specified in subsection (2), the party disputing the claim shall also receive a certified extract. The creditors whose claims have been accepted will not be notified; this shall be indicated to the creditors prior to the verification meeting.

						
					

					
							
							Section 180 – Competence for Acceptance of Claims

						
					

					
							
							(1)

						
							
							An action for acceptance of a claim must be brought in ordinary proceedings. The local court at which the insolvency proceedings are or were pending has exclusive jurisdiction for the action. If the matter in dispute is not within the competence of local courts, the regional court within whose district the insolvency court is located shall have exclusive jurisdiction.

						
					

					
							
							(2)

						
							
							If an action concerning the claim was pending at the time of commencement of insolvency proceedings, acceptance of the claim shall be pursued by resumption of the action.

						
					

					
							
							Section 181 – Scope of the Acceptance

						
					

					
							
							
							Acceptance of a claim in terms of the basis, amount and ranking of the claim may only be requested in accordance with the description of the claim stated upon its filing or at the verification meeting.

						
					

					
							
							Section 182 – Amount in Dispute

						
					

					
							
							
							The value of the matter in dispute in an action for acceptance of a claim, the legal validity of which was disputed by the insolvency administrator or by an insolvency creditor, shall be determined on the basis of the amount to be expected for the claim upon distribution of the insolvency estate.

						
					

					
							
							Section 183 – Effects of the Decision

						
					

					
							
							(1)

						
							
							A final decision in terms of which a claim is accepted or an objection is held to be well-founded is effective with respect to the insolvency administrator and all insolvency creditors.

						
					

					
							
							(2)

						
							
							It is the responsibility of the successful party to apply to the insolvency court for amendment of the schedule.

						
					

					
							
							(3)

						
							
							If only individual creditors conducted the action and not the insolvency administrator, these creditors may claim reimbursement of their costs out of the insolvency estate insofar as a benefit has accrued to the estate as a result of the decision.

						
					

					
							
							Section 184 – Action against an Objection by the Debtor

						
					

					
							
							(1)

						
							
							If the debtor has disputed a claim at the verification meeting or during the written verification process (section 177), the creditor may bring an action against the debtor for acceptance of the claim. If an action concerning the claim was pending at the time of commencement of the insolvency proceedings, the creditor may resume this action against the debtor.

						
					

					
							
							(2)

						
							
							If an enforceable debt instrument or a final judgment exists for such a claim, it is the responsibility of the debtor to pursue the objection within a time limit of one month commencing on the date of the verification meeting or, during the written verification process, when the claim is disputed. After the expiry of this time limit, if the objection is not pursued, an objection shall be deemed not to have been raised. The insolvency court shall issue the debtor and the creditor whose claim was disputed with a certified extract from the schedule and draw the debtor’s attention to the consequences of a failure to observe the time limit. The debtor must prove to the court that it has pursued the claim.

						
					

					
							
							Section 185 – Special Jurisdiction

						
					

					
							
							
							If an action for acceptance of a claim cannot be brought by recourse to the ordinary courts, acceptance of the claim shall be pursued at the other court with jurisdiction or by the competent administrative authority. Section 180 (2) and sections 181, 183 and 184 apply with the necessary modifications. If acceptance of the claim is to be pursued at another court, section 182 also applies with the necessary modifications.

						
					

					
							
							Section 186 – Restoration of the Status Quo Ante

						
					

					
							
							(1)

						
							
							If the debtor failed to attend the verification meeting, on application the insolvency court shall grant the debtor restoration of the status quo ante. Section 51 (2), section 85 (2) and sections 233 to 236 of the Code of Civil Procedure [Zivilprozessordnung] apply with the necessary modifications.

						
					

					
							
							(2)

						
							
							The pleadings relating to the application for restoration of the status quo ante shall be served on the creditor whose claim is to be retroactively disputed. If restoration of the status quo ante is granted, the challenge raised in these pleadings is equivalent to a challenge raised at the verification meeting.

						
					

					
							
							
					

					
							
							Chapter Two – Distribution

						
					

					
							
							Section 187 – Satisfaction of the Insolvency Creditors

						
					

					
							
							(1)

						
							
							Satisfaction of the insolvency creditors may commence only after the general verification meeting.

						
					

					
							
							(2)

						
							
							Distributions may be made to the insolvency creditors whenever sufficient cash funds are available in the insolvency estate. Subordinated insolvency creditors shall not be included in interim distributions.

						
					

					
							
							(3)

						
							
							Distributions are made by the insolvency administrator. If a creditors’ committee has been appointed, its consent must be obtained by the insolvency administrator prior to each distribution.

						
					

					
							
							Section 188 – Distribution Schedule

						
					

					
							
							
							Prior to each distribution the insolvency administrator shall draw up a schedule of the claims to be included in the distribution. The schedule shall be deposited in the court registry for the parties’ inspection. The insolvency administrator shall notify the court of the total amount of the claims and the amount available for distribution from the insolvency estate; the court shall publish the notified total amount of the claims and the amount available for distribution.

						
					

					
							
							Section 189 – Consideration of Disputed Claims

						
					

					
							
							(1)

						
							
							An insolvency creditor whose claim has not been accepted and in respect of whose claim no enforceable title or final judgment exists must prove to the insolvency administrator, at the latest within a time limit of two weeks from the date of the publication by the court, that an action for declaratory judgment has been raised together with the amount of such claim, or that proceedings in an earlier pending case have been resumed.

						
					

					
							
							(2)

						
							
							If the appropriate proof is provided within the specified time, the share apportioned to the claim shall be withheld from distribution while the action is pending.

						
					

					
							
							(3)

						
							
							If the appropriate proof is not provided within the specified time, the claim shall not be taken into consideration when the distribution is made.

						
					

					
							
							Section 190 – Consideration of Creditors Entitled to Separate Satisfaction

						
					

					
							
							(1) 

						
							
							A creditor who is entitled to separate satisfaction must prove to the insolvency administrator, at the latest within the time limit specified in section 189 (1), that it has waived its right to separate satisfaction or suffered a shortfall in relation thereto, together with the amount of such waiver or shortfall. If proof is not provided within the time limit, the claim shall not be taken into consideration when the distribution is made.

						
					

					
							
							(2) 

						
							
							It is sufficient in order for claims to be taken into consideration in relation to an interim distribution if the creditor proves to the administrator, at the latest within the time limit, that realisation of the asset which is subject to the right of separate satisfaction is being pursued and credibly establishes the amount of the probable shortfall. In this event, the share apportioned to the claim shall be withheld from distribution. If the requirements of subsection (1) are not met by the time of the final distribution, the retained share shall become freely available for the final distribution.

						
					

					
							
							(3)

						
							
							If only the insolvency administrator is entitled to realise the asset which is subject to the right of separate satisfaction, subsections (1) and (2) are not applicable. In the case of an interim distribution, if the insolvency administrator has not yet realised an asset he/she shall estimate the amount of the creditor’s shortfall and retain the share apportioned to the claim.

						
					

					
							
							Section 191 – Consideration of Claims Subject to a Condition Precedent

						
					

					
							
							(1)

						
							
							The full amount of a claim subject to a condition precedent shall be taken into consideration in relation to an interim distribution. The share apportioned to the claim shall be withheld from distribution.

						
					

					
							
							(2)

						
							
							A claim subject to a condition precedent shall not be taken into consideration in relation to the final distribution if the possibility of the condition occurring is so remote that the claim has no asset value at the time of the distribution. In this event a share retained pursuant to subsection (1) sentence 2 shall become freely available for the final distribution.

						
					

					
							
							Section 192 – Subsequent Consideration

						
					

					
							
							
							Creditors not taken into consideration in an interim distribution who subsequently meet the requirements of sections 189 and 190 shall, on the next distribution, first receive an amount from the remaining insolvency estate which puts them in the same position as the other creditors.

						
					

					
							
							Section 193 – Amendment of the Distribution Schedule

						
					

					
							
							
							The insolvency administrator shall undertake the amendments to the schedule required on the basis of sections 189 to 192 within three days of the expiry of the time limit specified in section 189 (1).

						
					

					
							
							Section 194 – Objections to the Distribution Schedule

						
					

					
							
							(1)

						
							
							In the case of an interim distribution, an objection to the schedule by a creditor must be notified to the insolvency court within one week of the expiry of the time limit specified in section 189 (1).

						
					

					
							
							(2)

						
							
							A decision by the court rejecting the objection shall be served on the creditor and the insolvency administrator. The creditor has the right of immediate appeal against the order.

						
					

					
							
							(3)

						
							
							A decision by the court ordering the amendment of the schedule shall be served on the creditor and the insolvency administrator and deposited in the court registry for the parties’ inspection. The administrator and the insolvency creditors have the right of immediate appeal against the order. The period for lodging an appeal begins on the day on which the decision was deposited in the court registry.

						
					

					
							
							Section 195 – Determination of the Fraction 

						
					

					
							
							(1)

						
							
							The creditors’ committee shall determine the fraction to be paid by way of an interim distribution on the recommendation of the insolvency administrator. If no creditors’ committee has been appointed, the insolvency administrator shall determine the fraction.

						
					

					
							
							(2)

						
							
							The insolvency administrator shall notify the creditors taken into consideration in the interim distribution of the fraction.

						
					

					
							
							Section 196 – Final Distribution

						
					

					
							
							(1) 

						
							
							The final distribution shall take place as soon as realisation of the insolvency estate has been completed, with the exception of ongoing income.

						
					

					
							
							(2) 

						
							
							The final distribution may only be made with the approval of the insolvency court.

						
					

					
							
							Section 197 – Final Meeting

						
					

					
							
							(1)

						
							
							On approving the final distribution, the insolvency court shall fix the date for a final creditors’ meeting. The purpose of this meeting is:

						
					

					
							
							
							1. to discuss the insolvency administrator’s final accounts;

						
					

					
							
							
							2. to raise objections to the final schedule and

						
					

					
							
							
							3. for the creditors to make a decision in relation to assets of the insolvency estate which cannot be realised.

						
					

					
							
							(2)

						
							
							There must be a period of not less than one month and not more than two months between publication of notice of the meeting and the date of the meeting.

						
					

					
							
							(3)

						
							
							Section 194 (2) and (3) apply with the necessary modifications to the decision of the court on a creditor’s objections.

						
					

					
							
							Section 198 – Deposit of Retained Amounts

						
							
					

					
							
							
							The insolvency administrator shall deposit any amounts retained when the final distribution is made with an appropriate institution for the account of the parties concerned.

						
					

					
							
							Section 199 – Surplus on Final Distribution

						
					

					
							
							
							If the claims of all the insolvency creditors can be settled in full by the final distribution, the insolvency administrator shall hand over any surplus remaining to the debtor. If the debtor is not a natural person, the administrator shall hand over to each party holding a participating interest in the debtor the share of the surplus to which such party would be entitled under liquidation outside insolvency proceedings.

						
					

					
							
							Section 200 – Termination of the Insolvency Proceedings

						
					

					
							
							(1)

						
							
							As soon as the final distribution has been carried out, the insolvency court shall order the termination of the insolvency proceedings.

						
					

					
							
							(2)

						
							
							The order and the grounds for termination of the proceedings shall be published. Sections 31 to 33 apply with the necessary modifications.

						
					

					
							
							Section 201 – Rights of the Insolvency Creditors after Termination of the Proceedings

						
					

					
							
							(1)

						
							
							After termination of the insolvency proceedings the insolvency creditors may assert their remaining claims against the debtor without restriction.

						
					

					
							
							(2)

						
							
							Insolvency creditors whose claims were accepted and not disputed by the debtor at the verification meeting may pursue compulsory enforcement against the debtor on the basis of their entry in the schedule as under an enforceable judgment. A claim in relation to which an objection raised has been overcome is equivalent to an undisputed claim. An application for the issue of an execution copy of the schedule may be submitted only after termination of the insolvency proceedings.

						
					

					
							
							(3)

						
							
							The provisions regulating the discharge of residual debt remain unaffected.

						
					

					
							
							Section 202 – Jurisdiction in Relation to Enforcement

						
					

					
							
							(1)

						
							
							In the circumstances specified in section 201, the local court where the insolvency proceedings are or were pending has exclusive jurisdiction 

						
					

					
							
							
							1. for an action for the issue of the court certificate of enforceability;

						
					

					
							
							
							2. for an action following the issue of the court certificate of enforceability disputing that the requirements for its issue had arisen;

						
					

					
							
							
							3. for an action asserting objections affecting the claim itself.

						
					

					
							
							(2)

						
							
							If the matter in dispute is not within the competence of local courts, the regional court within whose district the insolvency court is located shall have exclusive jurisdiction.

						
					

					
							
							Section 203 – Order for a Subsequent Distribution

						
					

					
							
							(1)

						
							
							On application by the insolvency administrator or an insolvency creditor or ex officio, the insolvency court shall order a subsequent distribution if, subsequent to the final meeting, 

						
					

					
							
							
							1. retained amounts become available for distribution;

						
					

					
							
							
							2. amounts paid out of the insolvency estate are returned to it or

						
					

					
							
							
							3. assets of the insolvency estate are identified.

						
					

					
							
							(2)

						
							
							Termination of the insolvency proceedings does not preclude the ordering of a subsequent distribution.

						
					

					
							
							(3)

						
							
							The court may refrain from making such an order and transfer the available amount or the identified asset to the debtor if this appears appropriate having regard to the insignificance of the amount or the low value of the asset and the costs of a subsequent distribution. The court may make the ordering of a subsequent distribution subject to advance payment of a sum of money covering the costs of the subsequent distribution.

						
					

					
							
							Section 204 – Appeal

						
					

					
							
							(1)

						
							
							The order refusing the application for subsequent distribution shall be served on the applicant. The applicant has the right of immediate appeal against the order.

						
					

					
							
							(2)

						
							
							The decision ordering a subsequent distribution shall be served on the insolvency administrator, the debtor and, if a creditor applied for the distribution, this creditor. The debtor has the right of immediate appeal against the decision.

						
					

					
							
							Section 205 – Implementation of the Subsequent Distribution

						
					

					
							
							
							After a subsequent distribution has been ordered, the insolvency administrator shall distribute the available amount or the proceeds from the realisation of the identified asset on the basis of the final schedule. He/she shall present accounts to the insolvency court in relation to the distribution.

						
					

					
							
							Section 206 – Exclusion of Preferential Creditors

						
					

					
							
							
							Preferential creditors whose claims became known to the insolvency administrator 

						
					

					
							
							
							1. in relation to an interim distribution, only after determination of the fraction;

						
					

					
							
							
							2. in relation to the final distribution, only after the conclusion of the final meeting or

						
					

					
							
							
							3. in relation to a subsequent distribution, only after its public announcement may demand satisfaction only out of the funds remaining in the insolvency estate after the distribution.

						
					

					
							
							
					

					
							
							Chapter Three – Discontinuation of Proceedings

						
					

					
							
							Section 207 – Discontinuation due to Insufficient Assets

						
					

					
							
							(1) 

						
							
							If it transpires after commencement of insolvency proceedings that the insolvency estate is insufficient to cover the costs of the proceedings, the insolvency court shall discontinue the proceedings. The proceedings shall not be discontinued if a sufficient sum of money is advanced or if the costs are deferred pursuant to section 4a; section 26 (3) applies with the necessary modifications.

						
					

					
							
							(2)

						
							
							The creditors’ meeting, the insolvency administrator and the preferential creditors shall be heard prior to discontinuation.

						
					

					
							
							(3)

						
							
							Any cash funds available in the insolvency estate shall be used by the administrator prior to discontinuation to settle the costs of the proceedings and of these, in the first place, the expenses in proportion to their amounts. The administrator is no longer obliged to realise the assets of the insolvency estate.

						
					

					
							
							Section 208 – Notification of Deficiency of Assets

						
					

					
							
							(1)

						
							
							If the costs of the insolvency proceedings are covered but the insolvency estate is insufficient to meet the other preferential liabilities which are due, the insolvency administrator shall notify the insolvency court that there is a deficiency of assets. The same shall apply if it is likely that the estate will be insufficient to meet the other existing preferential liabilities when they become due.

						
					

					
							
							(2)

						
							
							The court shall publish the notification of deficiency of assets. It shall be served separately on the preferential creditors.

						
					

					
							
							(3)

						
							
							The duty incumbent on the insolvency administrator to manage and realise the insolvency estate shall continue even after the notification of deficiency of assets.

						
					

					
							
							Section 209 – Satisfaction of the Preferential Creditors

						
					

					
							
							(1)

						
							
							The insolvency administrator shall settle the preferential liabilities in the following order; liabilities with the same ranking shall be settled in proportion to their amounts:

						
					

					
							
							
							1. the costs of the insolvency proceedings;

						
					

					
							
							
							2. preferential liabilities that were created after the notification of deficiency of assets without forming part of the costs of the insolvency proceedings;

						
					

					
							
							
							3. the remaining preferential liabilities, including lastly the maintenance permitted pursuant to sections 100 and 101 (1) sentence 3.

						
					

					
							
							(2)

						
							
							The following shall also be deemed to be preferential liabilities within the meaning of subsection (1) No. 2:

						
					

					
							
							
							1. liabilities arising out of a reciprocal contract which the insolvency administrator has chosen to perform subsequent to the notification of deficiency of assets;

						
					

					
							
							
							2. liabilities arising out of a contract for continuing obligations for the period after the first date on which the insolvency administrator could have given notice of termination subsequent to the notification of deficiency of assets;

						
					

					
							
							
							3. liabilities arising out of a contract for continuing obligations insofar as the insolvency administrator has claimed counter-performance on behalf of the insolvency estate subsequent to the notification of deficiency of assets.

						
					

					
							
							Section 210 – Prohibition of Enforcement

						
					

					
							
							
							As soon as the insolvency administrator has given notification of deficiency of assets, enforcement in respect of a preferential liability within the meaning of section 209 (1) No. 3 is not permitted.

						
					

					
							
							Section 210a – Insolvency Plan on Deficiency of Assets 

						
					

					
							
							
							Where notification of deficiency of assets is given, the provisions regulating insolvency plans are applicable subject to the provisos that 

						
					

					
							
							
							1. the preferential creditors with the ranking of section 209 (1) number 3 take the place of the non-subordinated insolvency creditors and 

						
					

					
							
							
							2. the non-subordinated insolvency creditors take the place of the subordinated insolvency creditors.

						
					

					
							
							
							Commentary:

							No. 2 was amended with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Section 211 – Discontinuation after Notification of Deficiency of Assets

						
					

					
							
							(1)

						
							
							As soon as the insolvency administrator has distributed the insolvency estate in accordance with section 209, the insolvency court shall discontinue the insolvency proceedings.

						
					

					
							
							(2)

						
							
							The insolvency administrator shall render a separate account of his/her activities subsequent to the notification of deficiency of assets.

						
					

					
							
							(3)

						
							
							If assets of the insolvency estate are identified after the discontinuation of the proceedings, on application by the administrator or a preferential creditor or ex officio, the court shall order a subsequent distribution. Section 203 (3) and sections 204 and 205 apply with the necessary modifications.

						
					

					
							
							Section 212 – Discontinuation Where the Grounds for Commencement of Proceedings Cease to Exist

						
					

					
							
							
							The insolvency proceedings shall be discontinued on application by the debtor if it is warranted that, after the proceedings are discontinued, the debtor will neither be in a position of illiquidity nor imminent illiquidity, nor of overindebted-ness, if overindebtedness was the ground for commencement of insolvency proceedings. The application shall be admissible only if the debtor demonstrates to the satisfaction of the court that no ground for commencement of proceedings exists.

						
					

					
							
							Section 213 – Discontinuation with the Consent of the Creditors

						
					

					
							
							(1)

						
							
							The insolvency proceedings shall be discontinued on application by the debtor if, after the expiry of the time limit for filing claims, the debtor procures the consent of all the insolvency creditors who have filed claims. In the case of creditors whose claims are disputed by the debtor or the insolvency administrator and in the case of creditors entitled to separate satisfaction, the insolvency court shall decide at its own discretion to what extent it requires the consent of these creditors or the provision of security in relation to them.

						
					

					
							
							(2)

						
							
							The proceedings may be discontinued on application by the debtor prior to the expiry of the time limit for filing claims if no other creditors are known beyond the creditors whose consent the debtor has procured.

						
					

					
							
							Section 214 – Proceedings Concerning Discontinuation

						
					

					
							
							(1)

						
							
							An application for discontinuation of insolvency proceedings pursuant to section 212 or section 213 shall be published. It shall be deposited in the court registry for the parties’ inspection; in the case specified in section 213 it must be accompanied by the creditors’ declarations of consent. The insolvency creditors may object in writing to the application within one week of its publication.

						
					

					
							
							(2)

						
							
							The insolvency court shall make its decision on discontinuation after hearing the applicant, the insolvency administrator and the creditors’ committee, if one has been appointed. In the case of an objection, the objecting creditor shall also be heard.

						
					

					
							
							(3)

						
							
							The insolvency administrator shall settle the undisputed preferential claims and provide security for the disputed preferential claims prior to discontinuation of the proceedings.

						
					

					
							
							Section 215 – Publication and Effects of Discontinuation

						
					

					
							
							(1)

						
							
							The order discontinuing insolvency proceedings pursuant to section 207, 211, 212 or 213 and the reason for discontinuation shall be published. The debtor, the insolvency administrator and the members of the creditors’ committee shall be informed in advance when the discontinuation will become effective (section 9 (1) sentence 3). Section 200 (2) sentence 2 applies with the necessary modifications.

						
					

					
							
							(2)

						
							
							Upon discontinuation of the insolvency proceedings, the right to freely dispose of the insolvency estate reverts to the debtor. Sections 201 and 202 apply with the necessary modifications.

						
					

					
							
							Section 216 – Appeal

						
					

					
							
							(1)

						
							
							If insolvency proceedings are discontinued pursuant to section 207, 212 or 213, each insolvency creditor and, if discontinuation occurs pursuant to section 207, the debtor has the right of immediate appeal.

						
					

					
							
							(2)

						
							
							If an application pursuant to section 212 or section 213 is refused, the debtor has the right of immediate appeal.

						
					

					
							
							Part Six – Insolvency Plan

						
					

					
							
							Chapter One – Preparation of the Plan

						
					

					
							
							Section 217 – Principle

						
					

					
							
							(1)

						
							
							The satisfaction of the creditors entitled to separate satisfaction and of the insolvency creditors, the realisation of the insolvency estate and its distribution to the parties concerned as well as the handling of the proceedings and the liability of the debtor subsequent to termination of the insolvency proceedings may be regulated in an insolvency plan derogating from the provisions of this Code. If the debtor is not a natural person, the share and membership rights of the parties holding a participating interest in the debtor may also be included in the plan.

						
					

					
							
							(2) 

						
							
							The insolvency plan may also modify the rights of holders of insolvency claims to which they are entitled because an affiliated enterprise within the meaning of section 15 of the Stock Corporation Act [Aktiengesetz] assumed liability as surety or co-debtor or on some other basis, as well as to assets of that business (intra-group third-party collateral).

						
					

					
							
							
							Commentary:

							Subsection (2) was added with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Section 218 – Submission of the Insolvency Plan

						
					

					
							
							(1)

						
							
							The insolvency administrator and the debtor are entitled to submit an insolvency plan to the insolvency court. Submission by the debtor may be combined with the application for commencement of insolvency proceedings. A plan that is only received by the court after the final meeting will not be considered.

						
					

					
							
							(2)

						
							
							If the creditors’ meeting has instructed the insolvency administrator to draw up an insolvency plan, the administrator must submit the plan to the court within a reasonable period of time.

						
					

					
							
							(3)

						
							
							Where the plan is drawn up by the insolvency administrator, the creditors’ committee, if one has been appointed, the works council, the committee representing executive staff and the debtor shall assist in an advisory capacity.

						
					

					
							
							Section 219 – Structure of the Plan

						
					

					
							
							
							The insolvency plan consists of the declaratory part and the constructive part. It shall be accompanied by the attachments specified in sections 229 and 230.

						
					

					
							
							Section 220 – Declaratory Part

						
					

					
							
							(1)

						
							
							The declaratory part of the insolvency plan describes the measures taken or yet to be taken following the commencement of insolvency proceedings in order to establish the basis for the planned modification of the rights of the parties concerned.

						
					

					
							
							(2)

						
							
							The declaratory part must contain all other information concerning the basis and effects of the plan which is relevant for the decision of the parties concerned on approval of the plan and for its confirmation by the court. It shall include, in particular, a comparative analysis showing the effects of the plan on the likely satisfaction of the creditors. If the plan provides for continued operation of the business, it is generally to be assumed that the business will continue to be operated when ascertaining likely satisfaction without a plan. The foregoing does not apply if a sale of the business or its continuation in some other manner has no prospect of success.

						
					

					
							
							(3) 

						
							
							If the insolvency plan provides for altering the rights of insolvency creditors arising under intra-group third-party collateral (section 217 (2)), the declaratory part is also to include the circumstances of the affiliated enterprise that granted the collateral and the effects of the plan on that enterprise.

						
					

					
							
							
							Commentary:

							Subsection (2) was amended and subsection (3) was added with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Section 221 – Constructive Part

						
					

					
							
							
							The constructive part of the insolvency plan sets out how the legal status of the parties concerned is to be changed as a result of the plan. The insolvency administrator may be authorised by the plan to take the necessary measures for implementation of the plan and to correct any manifest errors in the plan.

						
					

					
							
							Section 222 – Formation of Groups

						
					

					
							
							(1)

						
							
							In determining the rights of the parties involved in the insolvency plan, insofar as parties with differing legal status are affected, groups shall be formed. A distinction shall be made between

						
					

					
							
							
							1. creditors entitled to separate satisfaction, if their rights are impaired by the plan;

						
					

					
							
							
							2. non-subordinated insolvency creditors;

						
					

					
							
							
							3. the individual ranking categories of the subordinated insolvency creditors, unless their claims are deemed to be waived pursuant to section 225;

						
					

					
							
							
							4. parties holding a participating interest in the debtor, if their share or membership rights are included in the plan;

						
					

					
							
							
							5. the holders of rights arising from intra-group third-party collateral.

						
					

					
							
							(2)

						
							
							Groups of parties with the same legal status may be formed, grouping together parties with equivalent economic interests. The groups must be appropriately distinguished from one another. The differentiation criteria shall be specified in the plan.

						
					

					
							
							(3)

						
							
							The employees shall form a separate group if they hold significant claims as insolvency creditors. Separate groups may be formed for minor creditors and for small shareholders holding an interest in the liable equity capital of less than one per cent or less than Euro 1,000.

						
					

					
							
							
							Commentary:

							No. 5 was added to subsection (1) sentence 2 with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Section 223 – Rights of Parties Entitled to Separate Satisfaction

						
					

					
							
							(1)

						
							
							Unless otherwise specified in the insolvency plan, the plan shall not affect the right of the creditors entitled to separate satisfaction to obtain satisfaction from the assets that are subject to rights to separate satisfaction. A derogating provision is excluded in relation to financial collateral arrangements within the meaning of section 1 (17) of the Banking Act [Kreditwesengesetz] as well as to securities provided 

						
					

					
							
							
							1. to the operator of or participant in a system pursuant to section 1 (16) of the Banking Act [Kreditwesengesetz] in order to secure its claims under the system or

						
					

					
							
							
							2. to the central bank of a Member State of the European Union or the European Central Bank.

						
					

					
							
							(2)

						
							
							If the plan contains a derogating provision, the constructive part shall indicate in respect of the creditors entitled to separate satisfaction the fraction by which their rights are to be reduced, the period of time for which their rights are to be deferred and any other provisions to which they are to be subject.

						
					

					
							
							Section 223a – Intra-group Third-party Collateral

						
					

					
							
							
							Unless otherwise specified in the insolvency plan, the insolvency plan will not affect the right of an insolvency creditor arising from intra-group third-party collateral (section 217 (2)). If such provision is made, the alteration must be reasonably compensated. Section 223 (1) sentence 2 and (2) apply with the necessary modifications.

						
					

					
							
							
							Commentary:

							Section 223a was added with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Section 224 – Rights of Insolvency Creditors

						
					

					
							
							
							The constructive part of the insolvency plan shall indicate in respect of the non-subordinated creditors the fraction by which their claims are to be reduced, the period of time for which their claims are to be deferred, how their claims are to be secured and any other provisions to which they are to be subject.

						
					

					
							
							Section 225 – Rights of Subordinated Insolvency Creditors

						
					

					
							
							(1)

						
							
							Unless otherwise specified in the insolvency plan, the claims of subordinated insolvency creditors shall be deemed to be waived.

						
					

					
							
							(2)

						
							
							If the plan contains a derogating provision, the constructive part shall contain the information specified in section 224 in respect of each group of subordinated creditors.

						
					

					
							
							(3)

						
							
							The liability of the debtor for fines and the comparable liabilities pursuant to section 39 (1) No. 3 subsequent to termination of the insolvency proceedings can neither be excluded nor restricted by a plan.

						
					

					
							
							Section 225a – Rights of Shareholders 

						
					

					
							
							(1)

						
							
							The share or membership rights of the parties holding a participating interest in the debtor remain unaffected by the insolvency plan unless the plan provides otherwise. 

						
					

					
							
							(2)

						
							
							Provision may be made in the constructive part of the plan for creditors’ claims to be converted into share or membership rights in the debtor. A conversion against the wishes of the creditors concerned is excluded. The plan may, in particular, provide for a reduction or an increase in the registered capital, the provision of in-kind contributions, the exclusion of subscription rights or the payment of financial settlements to departing shareholders. 

						
					

					
							
							(3)

						
							
							Any provision that is admissible under company law may be made in the plan, in particular the continuation of a liquidated company or the transfer of share or membership rights. 

						
					

					
							
							(4)

						
							
							Measures pursuant to subsections (2) or (3) shall not confer entitlement to rescind or terminate contracts involving the debtor. They shall further not result in any other cessation of contracts. Contractual agreements to the contrary are invalid. Agreements linked to a breach of duty by the debtor remain unaffected by sentences 1 and 2 insofar as this is not confined to a measure pursuant to subsections (2) or (3) being envisaged or implemented.

						
					

					
							
							(5) 

						
							
							If a measure pursuant to subsection (2) or (3) constitutes good cause for a party holding a participating interest in the debtor to withdraw from the legal entity or company without legal personality and if this right of withdrawal is exercised, the financial position which would have arisen on liquidation of the debtor shall be applicable in determining the amount of any settlement claim. Payment of the settlement claim may be deferred over a period of up to three years in order to avoid an unreasonable burden on the debtor’s financial position. Interest is payable on unpaid settlement balances.

						
					

					
							
							Section 226 – Equal Treatment of the Parties Concerned

						
					

					
							
							(1)

						
							
							Within each group equal rights shall be extended to all parties concerned.

						
					

					
							
							(2)

						
							
							Any differing treatment of the parties in a group is only permitted with the consent of all parties concerned. In this case the insolvency plan shall be accompanied by the declaration of consent of each party concerned.

						
					

					
							
							(3)

						
							
							Any agreement concluded between the insolvency administrator, the debtor or other parties and individual parties conferring on the latter an advantage not provided for in the plan in exchange for their conduct during voting or otherwise in connection with the insolvency proceedings is void.

						
					

					
							
							Section 227 – Liability of the Debtor

						
					

					
							
							(1)

						
							
							If nothing to the contrary is specified in the insolvency plan, the debtor shall be discharged from his/her residual obligations towards the insolvency creditors by way of the satisfaction of these creditors provided for in the constructive part of the plan.

						
					

					
							
							(2)

						
							
							If the debtor is a company without legal personality or a partnership limited by shares, subsection (1) shall apply with the necessary modifications to the personal liability of the partners.

						
					

					
							
							Section 228 – Modification of Relationships under Property Law 

						
					

					
							
							
							If rights in objects are to be created, modified, transferred or cancelled, the necessary declarations of intent by the parties concerned may be incorporated into the constructive part of the insolvency plan. If rights in a plot of land or in registered rights which are registered in the Land Register are involved, these rights shall be specified in compliance with section 28 of the Land Register Code [Grundbuchordnung]. Sentence 2 applies with the necessary modifications to rights registered in the Register of Ships, Register of Ships under Construction and Register of Liens on Aircraft.

						
					

					
							
							Section 229 – Statement of Assets and Liabilities. Earnings and Financial Plan

						
					

					
							
							
							If the creditors are to be satisfied from the earnings resulting from the continuation of the enterprise by the debtor or a third party, the insolvency plan shall be accompanied by a statement of assets and liabilities listing the values of the assets and liabilities which would be set against each other if the plan were to become effective. In addition, the plan shall indicate the outgoings and earnings to be expected for the period during which the creditors are to be satisfied and the sequence of income and expenditure which is intended to ensure the liquidity of the enterprise during this period. The creditors who have not filed their claims but who are known about when the plan is drawn up must also be taken into consideration in this regard.

						
					

					
							
							Section 230 – Additional Attachments

						
					

					
							
							(1)

						
							
							If the insolvency plan provides for the continued operation of the debtor’s enterprise by the debtor and the debtor is a natural person, the plan shall also be accompanied by the debtor’s declaration of his/her willingness to continue to operate the enterprise on the basis of the plan. If the debtor is a company without legal personality or a partnership limited by shares, the plan shall be accompanied by a corresponding declaration by the persons who are to be general partners of the enterprise in terms of the plan. The debtor’s declaration pursuant to sentence 1 is not required if the debtor submits the plan himself/herself.

						
					

					
							
							(2)

						
							
							If creditors are to take over share or membership rights or participating interests in a legal entity, an unincorporated association or a company without legal personality, the plan shall be accompanied by the declaration of consent of each of these creditors.

						
					

					
							
							(3)

						
							
							If a third party has agreed to assume obligations towards the creditors in the event that the plan is confirmed, the plan shall be accompanied by the declaration of the third party.

						
					

					
							
							(4)

						
							
							If the insolvency plan provides for alteration of the rights of creditors arising under intra-group third-party collateral, the plan is to be accompanied by the approval of the affiliated enterprise that provided the collateral.

						
					

					
							
							
							Commentary:

							Subsection (4) was added with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Section 231 – Rejection of the Plan

						
					

					
							
							(1) 

						
							
							The insolvency court shall reject the plan ex officio

						
					

					
							
							
							1. if the provisions concerning the right to submit a plan and the contents of the plan, in particular the formation of groups, are not complied with and the submitting party cannot or does not remedy the defect within a reasonable period of time set by the court;

						
					

					
							
							
							2. if a plan submitted by the debtor clearly has no prospect of being accepted by the parties concerned or of being confirmed by the court or

						
					

					
							
							
							3. if the claims to which the parties concerned are entitled according to the constructive part of a plan submitted by the debtor clearly cannot be satisfied.

						
					

					
							
							
							The decision of the court shall be made within two weeks of submission of the plan.

						
					

					
							
							(2)

						
							
							If the debtor had already submitted a plan during the insolvency proceedings which was refused by the parties concerned, not confirmed by the court or withdrawn by the debtor after publication of the date of the discussion meeting, the court shall reject a new plan submitted by the debtor if the insolvency administrator, with the consent of the creditors’ committee if one has been appointed, requests its rejection.

						
					

					
							
							(3)

						
							
							The submitting party has the right of immediate appeal against the order rejecting the plan.

						
					

					
							
							Section 232 – Comments on the Plan 

						
					

					
							
							(1)

						
							
							If the insolvency plan is not rejected, the insolvency court shall forward the plan for comment, regarding the comparative analysis in particular, to:

						
					

					
							
							
							1. the creditors’ committee, if one has been appointed, the works council and the committee representing executive staff;

						
					

					
							
							
							2. the debtor, if the insolvency administrator submitted the plan;

						
					

					
							
							
							3. the insolvency administrator, if the debtor submitted the plan.

						
					

					
							
							(2)

						
							
							The court may also give the debtor’s competent official professional organisation representing industry, business, trade or agriculture, or other expert bodies, the opportunity to make representations.

						
					

					
							
							(3)

						
							
							The court shall fix a period for submission of representations. The submission period shall not exceed two weeks.

						
					

					
							
							(4)

						
							
							The court can forward the plan for comment to the parties specified in subsections (1) and (2) before the decision pursuant to section 231. If a comment received in response contains a new submission of facts on which the court wishes to base a decision to reject the plan, the court shall forward that comment for comment to the party which submitted the plan and the other parties entitled to comment pursuant to subsection (1) within a time limit of no longer than one week.

						
					

					
							
							
							Commentary:

							Subsection (1) was amended and subsection (4) was added with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Section 233 – Stay of Realisation and Distribution

						
					

					
							
							
							On application by the debtor or the insolvency administrator, the insolvency court shall order the stay of the process of realisation and distribution insofar as the continued realisation and distribution of the insolvency estate would jeopardise the implementation of a submitted insolvency plan. The court shall not order a stay or shall revoke the stay order if it entails the risk of significant detriment to the insolvency estate or if the insolvency administrator, with the consent of the creditors’ committee or creditors’ meeting, requests the continuation of realisation and distribution.

						
					

					
							
							Section 234 – Deposit of the Plan

						
					

					
							
							
							The insolvency plan, together with its attachments and any representations received, shall be deposited in the court registry for the parties’ inspection.

						
					

					
							
							
					

					
							
							Chapter Two – Acceptance and Confirmation of the Plan

						
					

					
							
							Section 235 – Discussion and Voting Meeting

						
					

					
							
							(1)

						
							
							The insolvency court shall schedule a meeting at which the insolvency plan and the voting rights of the parties concerned can be discussed and for subsequent voting on the plan (discussion and voting meeting). The meeting shall be scheduled for no later than one month in advance. It may be called at the same time as the representations pursuant to section 232 are being obtained.

						
					

					
							
							(2)

						
							
							The date of the discussion and voting meeting shall be published. The public announcement of the meeting must indicate that the plan and the representations received may be inspected at the court registry. Section 74 (2) sentence 2 applies with the necessary modifications.

						
					

					
							
							(3)

						
							
							The insolvency creditors who have filed claims, the creditors entitled to separate satisfaction, the insolvency administrator, the debtor, the works council and the committee representing executive staff shall be specifically invited. A copy of the plan or a summary of the main content, which the submitting party must provide on request, shall be sent with the invitation. If the share or membership rights of the parties holding a participating interest in the debtor are included in the plan, these parties shall also be invited in accordance with sentences 1 and 2; this shall not apply to shareholders or to shareholders in a partnership limited by shares. Section 8 (3) applies with the necessary modifications. Section 121 (4a) of the Stock Corporation Act [Aktiengesetz] applies with the necessary modifications to quoted companies; they shall make a summary of the main content of the plan available on their website.

						
					

					
							
							
							Commentary:

							A new sentence was added after sentence 3 of subsection (3) with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Section 236 – Combination with the Verification Meeting

						
					

					
							
							
							The discussion and voting meeting must not take place prior to the verification meeting. Both meetings may, however, be combined.

						
					

					
							
							Section 237 – Voting Rights of the Insolvency Creditors

						
					

					
							
							(1)

						
							
							Section 77 (1) sentence 1, section 77 (2) and section 77 (3) No. 1 apply with the necessary modifications to the voting rights of the insolvency creditors in relation to the vote on the insolvency plan. Creditors entitled to separate satisfaction are only entitled to vote as insolvency creditors to the extent that the debtor is also personally liable towards them and they waive their right to separate satisfaction or separate satisfaction fails; so long as the amount of the shortfall has not been determined, their claims shall be taken into consideration at the level of the probable shortfall.

						
					

					
							
							(2)

						
							
							Creditors whose claims are not impaired by the plan do not have a voting right.

						
					

					
							
							Section 238 – Voting Rights of the Creditors Entitled to Separate Satisfaction 

						
					

					
							
							(1) 

						
							
							Insofar as the legal position of creditors entitled to separate satisfaction is also regulated in the insolvency plan, the rights of these creditors shall be discussed individually at the meeting. Rights to separate satisfaction which are not disputed by the insolvency administrator, by a creditor entitled to separate satisfaction or by an insolvency creditor give entitlement to a voting right. Section 41, section 77 (2) and section 77 (3) No. 1 apply with the necessary modifications to voting rights in the case of disputed rights, rights subject to a condition precedent or rights that have not yet matured.

						
					

					
							
							(2) 

						
							
							Section 237 (2) applies with the necessary modifications. 

						
					

					
							
							Section 238a – Voting Rights of Shareholders 

						
					

					
							
							(1)

						
							
							The voting rights of the debtor’s shareholders are determined solely in accordance with their participating interest in the subscribed capital or the debtor’s assets. Restrictions on voting rights, special voting rights and multiple voting rights shall be disregarded. 

						
					

					
							
							(2)

						
							
							Section 237 (2) applies with the necessary modifications. 

						
					

					
							
							Section 238b – Voting Rights of Holders of Rights arising from Intra-group Third-party Collateral

						
					

					
							
							
							If the plan provides for altering the rights of creditors arising under intra-group third-party collateral, voting rights are to be determined by the probable amount of the contribution to satisfaction from assertion of the rights arising from the third-party collateral.

						
					

					
							
							
							Commentary:

							Section 238b was added with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Section 239 – Voting List

						
					

					
							
							
							The registrar of the court registry shall draw up a list recording the voting rights of the parties concerned resulting from the discussions at the meeting.

						
					

					
							
							Section 240 – Amendment of the Plan

						
					

					
							
							
							The party who submits the plan is entitled to amend the content of individual provisions of the insolvency plan on the basis of the discussions at the meeting. The amended plan may be voted on at the same meeting.

						
					

					
							
							Section 241 – Separate Voting Meeting

						
					

					
							
							(1)

						
							
							The insolvency court may schedule a separate meeting for the vote on the insolvency plan. In this event the period of time between the discussion meeting and the voting meeting shall amount to not more than one month.

						
					

					
							
							(2)

						
							
							The parties entitled to vote and the debtor shall be invited to the voting meeting. This shall not apply to shareholders or to shareholders in a partnership limited by shares. It is sufficient in respect of these parties to publish the date of the meeting. Section 121 (4a) of the Stock Corporation Act [Aktiengesetz] applies with the necessary modifications to quoted companies. In the event of an amendment to the plan, specific reference shall be made to the amendment.

						
					

					
							
							Section 242 – Written Vote

						
					

					
							
							(1)

						
							
							If a separate voting meeting is scheduled, voting rights may be exercised in writing.

						
					

					
							
							(2)

						
							
							The insolvency court shall send out voting papers to the parties entitled to vote advising them of their voting right after the discussion meeting. Votes in writing shall only be taken into account if they are received by the court by no later than the day before the voting meeting; reference shall be made to this when the voting papers are sent out.

						
					

					
							
							Section 243 – Voting in Groups

						
					

					
							
							
							Each group of parties entitled to vote shall vote separately on the insolvency plan.

						
					

					
							
							Section 244 – Required Majorities

						
					

					
							
							(1)

						
							
							Acceptance of the insolvency plan by the creditors requires that, in each group, 

						
					

					
							
							
							1. the majority of the voting creditors approve the plan and

						
					

					
							
							
							2. the total of the claims of the assenting creditors amounts to more than half of the total of the claims of the voting creditors.

						
					

					
							
							(2)

						
							
							Creditors who are entitled to a right jointly or whose rights constituted a single right until the occurrence of the ground for commencement of insolvency proceedings shall be counted as one creditor in the vote. The same applies where a right is encumbered with a lien or a usufruct.

						
					

					
							
							(3)

						
							
							Subsection (1) number 2 applies with the necessary modifications to the parties holding a participating interest in the debtor subject to the proviso that the total of the participating interests takes the place of the total of the claims.

						
					

					
							
							Section 245 – Prohibition of Obstruction

						
					

					
							
							(1)

						
							
							Even if the required majorities have not been achieved, the approval of a voting group shall be deemed to have been granted if

						
					

					
							
							
							1. the members of this group are likely to be in no worse a position as a result of the insolvency plan than they would be in without a plan;

						
					

					
							
							
							2. the members of this group participate to a reasonable extent in the economic value accruing to the parties concerned on the basis of the plan; and

						
					

					
							
							
							3. the majority of the voting groups approved the plan with the required majorities.

						
					

					
							
							(2)

						
							
							For a group of creditors reasonable participation within the meaning of subsection (1) number 2 exists if, pursuant to the plan, 

						
					

					
							
							
							1. no other creditor receives economic value exceeding the full amount of its claim; 

						
					

					
							
							
							2. neither a creditor whose claim for satisfaction would rank behind the claims of the creditors in the group without a plan, nor the debtor, nor any party holding a participating interest in the debtor receives economic value that is not fully compensated for through performance received into the debtor’s assets and 

						
					

					
							
							
							3. no creditor whose claim for satisfaction would rank equally with the claims of the creditors in the group without a plan is placed in a better position than these creditors. 

						
					

					
							
							
							If the debtor is a natural person whose involvement in the continued operation of the enterprise, owing to special circumstances inherent in the debtor, is essential in order to realise the added value from the plan and the debtor has undertaken in the plan to continue operation of the enterprise as well as to transfer the economic value that he or she receives or retains in the event that his/her involvement ends before five years, or a shorter period provided for implementation of the plan, have elapsed for reasons for which he/she is responsible, reasonable participation of the group of creditors may also exist if the debtor receives economic value notwithstanding sentence 1 number 2. Sentence 2 applies with the necessary modifications for holders of share or membership rights involved in the management.

						
					

					
							
							
							(2a) If the required majority is not achieved in the group that is to be formed pursuant to section 222 (1) sentence 2 number 5, subsections (1) and (2) apply to this group only if the compensation envisaged for the alteration reasonably compensates the holders of rights arising from the intra-group third-party collateral for the loss of rights they are to suffer.

						
					

					
							
							(3)

						
							
							For a group of shareholders, reasonable participation within the meaning of subsection (1) number 2 exists if, pursuant to the plan, 

						
					

					
							
							
							1. no creditor receives economic value exceeding the full amount of its claim and 

						
					

					
							
							
							2. no shareholder who would be on an equal footing with the shareholders in the group without a plan is placed in a better position than these shareholders.

						
					

					
							
							
							Commentary:

							Subsection (2) was amended and subsection (2a) inserted with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Section 245a – Less Favourable Treatment in the Case of Natural Persons

						
					

					
							
							
							If the debtor is a natural person, when examining the likelihood of less favourable treatment pursuant to section 245 (1) number 1 it is to be assumed in case of doubt that the income, assets and family circumstances of the debtor at the time of voting on the insolvency plan will be taken as a basis throughout the duration of the proceedings and the period during which insolvency creditors may assert their remaining claims against the debtor without restriction. If the debtor has lodged an admissible application for discharge of residual debt, in case of doubt it is also to be assumed that discharge of residual debt will be granted upon expiry of the assignment period provided for in section 287 (2).

						
					

					
							
							
							Commentary:

							Section 245a was added with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256)

						
					

					
							
							Section 246 – Approval of Subordinated Insolvency Creditors

						
					

					
							
							
							The following additional conditions apply to the acceptance of the insolvency plan by the sub-ordinated insolvency creditors:

						
					

					
							
							
							1. The approval of the groups with claims ranking behind those specified in section 39 (1) No. 3 is deemed to be granted if no insolvency creditor is placed in a better position as a result of the plan than the creditors in these groups.

						
					

					
							
							
							2. If none of the creditors in a group participates in the vote, the approval of the group is deemed to have been granted.

						
					

					
							
							Section 246a – Approval of the Shareholders 

						
					

					
							
							
							If none of the members of a group of shareholders participates in the vote, the approval of the group is deemed to have been granted. 

						
					

					
							
							Section 247 – Approval of the Debtor

						
					

					
							
							(1)

						
							
							The approval of the debtor to the plan is deemed to have been granted if the debtor does not object to the plan in writing, at the latest at the voting meeting.

						
					

					
							
							(2)

						
							
							An objection under subsection (1) shall be disregarded if

						
					

					
							
							
							1. the debtor is likely to be in no worse a position as a result of the plan than it would be in without a plan and

						
					

					
							
							
							2. no creditor receives economic value exceeding the full amount of its claim.

						
					

					
							
							Section 248 – Court Confirmation 

						
					

					
							
							(1)

						
							
							Following acceptance of the insolvency plan by the parties concerned (sections 244 to 246a) and approval of the plan by the debtor, the plan must be confirmed by the insolvency court.

						
					

					
							
							(2)

						
							
							Prior to its decision confirming the plan, the court shall hear the insolvency administrator, the creditors’ committee, if one has been appointed, and the debtor.

						
					

					
							
							Section 248a – Court Confirmation of Plan Correction 

						
					

					
							
							(1)

						
							
							Correction of the insolvency plan by the insolvency administrator pursuant to section 221 sentence 2 requires the confirmation of the insolvency court.

						
					

					
							
							(2)

						
							
							Prior to its decision confirming the plan, the court shall hear the insolvency administrator, the creditors’ committee, if one has been appointed, the creditors and shareholders, insofar as their rights are affected, and also the debtor.

						
					

					
							
							(3)

						
							
							On application, confirmation shall be refused if a party is likely to be placed in a worse position by the plan amendment resulting from the correction than it would be in under the effects envisaged by the plan.

						
					

					
							
							(4)

						
							
							The creditors and shareholders specified in subsection (2) and the insolvency administrator have the right of immediate appeal against the order confirming or rejecting the correction. Section 253 (4) applies with the necessary modifications.

						
					

					
							
							Section 249 – Conditional Plan

						
					

					
							
							
							If the insolvency plan provides that prior to confirmation particular contributions are to be provided or other measures are to be put into effect, the plan may be confirmed only if these requirements are met. Confirmation shall be refused ex officio if the requirements are not met even after the expiry of a reasonable period of time set by the insolvency court.

						
					

					
							
							Section 250 – Breach of Procedural Provisions

						
					

					
							
							
							Confirmation shall be refused ex officio if

						
					

					
							
							
							1. the provisions concerning the content and procedural handling of the insolvency plan, acceptance of the plan by the parties concerned and approval of the plan by the debtor have not been observed in a material respect and the defect cannot be remedied or

						
					

					
							
							
							2. acceptance of the plan was improperly obtained, in particular by the preferential treatment of a party.

						
					

					
							
							Section 251 – Protection of Minorities

						
					

					
							
							(1)

						
							
							On application by a creditor or, if the debtor is not a natural person, a party holding a participating interest in the debtor, confirmation of the insolvency plan shall be refused if 

						
					

					
							
							
							1. the applicant objected to the plan in writing or had its objection minuted, at the latest at the voting meeting and 

						
					

					
							
							
							2. the applicant is likely to be placed in a worse position as a result of the plan than it would be in without a plan; if the debtor is a natural person, section 245a applies with the necessary modifications.

						
					

					
							
							(2)

						
							
							The application is admissible only if the applicant demonstrates to the satisfaction of the court, at the latest at the voting meeting, that it is likely to be placed in a worse position as a result of the plan. 

						
					

					
							
							(3)

						
							
							The application shall be rejected if funds are made available in the constructive part of the plan in case a party proves less favourable treatment. Whether the party concerned receives a settlement out of these funds shall be resolved outside the insolvency proceedings.

						
					

					
							
							
							Commentary:

							Subsection (1) No. 2 was amended with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Section 252 – Publication of the Decision

						
					

					
							
							(1)

						
							
							The order confirming or refusing confirmation of the insolvency plan shall be pronounced at the voting meeting or at a special meeting to be scheduled as soon as possible. Section 74 (2) sentence 2 applies with the necessary modifications.

						
					

					
							
							(2)

						
							
							If the plan is confirmed, a copy of the plan or a summary of the main content shall be sent to the insolvency creditors who filed claims and the creditors entitled to separate satisfaction referring to its confirmation. If the share or membership rights of the parties holding a participating interest in the debtor are included in the plan, the documents shall also be sent to them; this shall not apply to shareholders or shareholders in a partnership limited by shares. Quoted companies shall make a summary of the main content of the plan available on their website. The sending of a copy of the plan or a summary of the main content pursuant to sentences 1 and 2 is not required if a copy of the plan was sent with the invitation pursuant to section 235 (2) sentence 2 and the plan was accepted without change. Section 8 (3) applies with the necessary modifications.

						
					

					
							
							
							Commentary:

							Two new sentences were inserted after subsection (2) sentence 2 with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Section 253 – Appeal

						
					

					
							
							(1)

						
							
							The creditors, the debtor and, if the debtor is not a natural person, the parties holding a participating interest in the debtor have the right of immediate appeal against the order confirming or refusing confirmation of the insolvency plan. 

						
					

					
							
							(2)

						
							
							The right of immediate appeal against the confirmation order is admissible only if the appellant 

						
					

					
							
							
							1. objected to the plan in writing or had its objection minuted, at the latest at the voting meeting; 

						
					

					
							
							
							2. voted against the plan and 

						
					

					
							
							
							3.  demonstrates to the satisfaction of the court that it will be placed in a substantially worse position as a result of the plan than it would be in without a plan and that this disadvantage cannot be compensated for by a payment out of the funds specified in section 251 (3); if the debtor is a natural person, section 245a applies with the necessary modifications. 

						
					

					
							
							(3)

						
							
							Subsection (2) numbers 1 and 2 shall apply only if specific reference was made in the public announcement of the meeting (section 235 (2)) and in the notices of invitation to the meeting (section 235 (3)) to the necessity of an objection to and rejection of the plan.

						
					

					
							
							(4)

						
							
							On application by the insolvency administrator, the regional court shall refuse the appeal without delay if it appears that the entry into effect of the insolvency plan as soon as possible deserves priority because, in the view of the court, exercising its independent discretion, the disadvantages of a delay in implementing the plan outweigh the disadvantages for the appellant; a redress procedure pursuant to section 572 (1) sentence 1 of the Code of Civil Procedure [Zivilprozessordnung] shall not take place. This shall not apply in the event of a particularly serious infringement of the law. If the court refuses the appeal pursuant to sentence 1, the appellant shall be compensated out of the insolvency estate for the loss it incurs as a result of the implementation of the plan; cancellation of the effects of the insolvency plan cannot be requested as compensation. The regional court which refused the immediate appeal has exclusive jurisdiction for actions claiming compensation pursuant to sentence 3.

						
					

					
							
							
							Commentary:

							Subsection (2) No. 3 was amended with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Chapter Three – Effects of the Confirmed Plan. Monitoring Implementation of the Plan

						
					

					
							
							Section 254 – General Effects of the Plan

						
					

					
							
							(1)

						
							
							When the order confirming the insolvency plan becomes final, the effects set out in the constructive part become binding for and against all parties concerned. 

						
					

					
							
							(2)

						
							
							With the exception of rights arising from intra-group third-party collateral (section 217 (2)) which are modified in accordance with section 223a, the plan shall not affect the rights of the insolvency creditors against co-debtors and sureties of the debtor, the rights of these creditors in objects which do not form part of the insolvency estate or rights under a priority notice relating to such objects. Under the plan the debtor is, however, discharged vis-à-vis its co-debtors, sureties or any other party holding a right of recourse in the same way as it is discharged vis-à-vis its creditors.

						
					

					
							
							(3)

						
							
							If a creditor receives satisfaction exceeding the amount it could claim under the plan, this shall not give rise to a duty on the part of the recipient to make restitution.

						
					

					
							
							(4)

						
							
							If creditors’ claims are converted into share or membership rights in the debtor, following court confirmation of the plan the debtor cannot assert any claims against the former creditors on account of an overvaluation of the claims in the plan.

						
					

					
							
							
							Commentary:

							Subsection (2) sentence 1 was amended with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Section 254a – Rights in Objects. Other Effects of the Plan 

						
					

					
							
							(1)

						
							
							If rights in objects are to be created, amended, transferred or cancelled or if shareholdings in a company with limited liability are to be transferred, the declarations of intent by the parties concerned that are recorded in the insolvency plan shall be deemed to have been made in the prescribed form. 

						
					

					
							
							(2)

						
							
							If the share or membership rights of the parties holding a participating interest in the debtor are included in the plan (section 225a), the resolutions of the shareholders or other declarations of intent by the parties concerned that are recorded in the plan shall be deemed to have been made in the prescribed form. Notices of meetings, announcements and other measures required under company law in preparation for resolutions of the shareholders shall be deemed to have been effected in the prescribed form. The insolvency administrator is entitled to undertake the necessary registrations with the relevant registration court. 

						
					

					
							
							(3)

						
							
							The same shall apply with the necessary modifications to the undertakings recorded in the plan on which a measure pursuant to subsection (1) or (2) is based.

						
					

					
							
							Section 254b – Effect for all Parties Concerned 

						
					

					
							
							
							Sections 254 and 254a apply also to insolvency creditors who have not filed their claims and to parties who have objected to the insolvency plan.

						
					

					
							
							Section 255 – Revival Clause

						
					

					
							
							(1)

						
							
							If the claims of insolvency creditors are deferred or partially waived on the basis of the constructive part of the insolvency plan, the deferment or waiver will cease to be binding on a creditor against whom the debtor significantly defaults in implementing the plan. Significant default shall only be considered to have occurred when the debtor has not paid a liability that is due despite having received a written reminder from the creditor granting a period of grace of at least two weeks.

						
					

					
							
							(2)

						
							
							If new insolvency proceedings are commenced in respect of the debtor’s assets before the plan has been implemented in full, the deferment or waiver of claims shall cease to be binding on all the insolvency creditors.

						
					

					
							
							(3)

						
							
							The plan may provide otherwise. However, subsection (1) cannot be departed from to the detriment of the debtor.

						
					

					
							
							Section 256 – Disputed Claims. Shortfall Claims

						
					

					
							
							(1)

						
							
							If a claim was disputed at the verification meeting or if the amount of the shortfall claim of a creditor entitled to separate satisfaction has not yet been determined, default in the implementation of the insolvency plan within the meaning of section 255 (1) shall not be considered to have occurred if, until final determination of the amount of the claim, the debtor takes account of the claim to the extent corresponding to the decision of the insolvency court on the voting right of the creditor at the vote on the plan. If the insolvency court has not yet decided on the creditor’s voting right, on application by the debtor or the creditor the court shall make a subsequent determination of the extent to which the debtor must take account of the claim on a provisional basis.

						
					

					
							
							(2)

						
							
							If the final determination results in the debtor having paid an insufficient amount, it shall make retrospective payment of the amount outstanding. Significant default in the implementation of the plan shall only be considered to have occurred when the debtor does not make retrospective payment of the amount outstanding despite having received a written reminder from the creditor granting a period of grace of at least two weeks.

						
					

					
							
							(3)

						
							
							If the final determination results in the debtor having paid an excessive amount, it may claim repayment of the excess only insofar as the excess also exceeds the unmatured part of the claim to which the creditor is entitled under the insolvency plan.

						
					

					
							
							Section 257 – Enforcement based on the Plan

						
					

					
							
							(1)

						
							
							Insolvency creditors whose claims were accepted and not disputed by the debtor at the verification meeting may pursue compulsory enforcement against the debtor based on the confirmed, final and binding insolvency plan in conjunction with their entry in the schedule as under an enforceable judgment. A claim in relation to which an objection which was raised has been overcome is equivalent to an undisputed claim. Section 202 applies with the necessary modifications.

						
					

					
							
							(2)

						
							
							The same shall apply to compulsory enforcement against a third party who assumed obligations for the implementation of the plan alongside the debtor by means of a written declaration submitted to the insolvency court without reserving the defence of failure to pursue remedies.

						
					

					
							
							(3)

						
							
							If a creditor asserts the rights to which it is entitled in the event of significant default by the debtor in the implementation of the plan, the creditor has to satisfy the court in relation to the reminder and the expiry of the period of grace in order to obtain the issue of the court certificate of enforceability in respect of these rights and for the purpose of carrying out compulsory enforcement but is not required to produce any further evidence in respect of the debtor’s default.

						
					

					
							
							Section 258 – Termination of the Insolvency Proceedings 

						
					

					
							
							(1)

						
							
							As soon as the order confirming the insolvency plan has become final and binding, the insolvency court shall order the termination of the insolvency proceedings unless the insolvency plan provides otherwise.

						
					

					
							
							(2)

						
							
							The insolvency administrator shall settle the undisputed, mature preferential claims and provide security for disputed or unmatured preferential claims prior to termination of the proceedings. A financial plan may also be submitted showing that satisfaction of the unmatured preferential claims is ensured.

						
					

					
							
							(3)

						
							
							The order shall contain the date of termination, which must be no earlier than two days following the date of the order. The order and the grounds for termination of the proceedings shall be published. The debtor, the insolvency administrator and the members of the creditors’ committee shall be informed in advance of the date of termination. Sections 31 to 33 apply with the necessary modifications. If the date of termination is not stated, the termination shall take effect when a further two days have elapsed since the day of publication.

						
					

					
							
							
							Commentary:

							Subsection (3) was amended with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Section 259 – Effects of Termination

						
					

					
							
							(1)

						
							
							The offices of the insolvency administrator and members of the creditors’ committee expire upon termination of the insolvency proceedings. The right to freely dispose of the insolvency estate reverts to the debtor.

						
					

					
							
							(2)

						
							
							The provisions concerning monitoring of implementation of the plan remain unaffected.

						
					

					
							
							(3)

						
							
							The insolvency administrator may continue a pending action concerning avoidance in insolvency even after termination of the proceedings if provision is made for this in the constructive part of the insolvency plan. In this case the action will be undertaken for account of the debtor unless the plan provides otherwise.

						
					

					
							
							Section 259a – Protection from Enforcement 

						
					

					
							
							(1)

						
							
							If, after termination of the proceedings, compulsory enforcement by individual insolvency creditors who did not file their claims by the date of the voting meeting threatens the implementation of the insolvency plan, on application by the debtor the insolvency court may order the full or partial lifting of a measure of compulsory enforcement or prohibit it for a maximum of three years. The application is admissible only if the debtor credibly establishes the factual allegations substantiating the threat. 

						
					

					
							
							(2)

						
							
							If the threat is credibly established, the court may also temporarily suspend compulsory enforcement. 

						
					

					
							
							(3)

						
							
							The court shall set aside or vary its order on application if this is necessary taking account of a change in circumstances.

						
					

					
							
							Section 259b – Special Limitation Period 

						
					

					
							
							(1)

						
							
							The claim of an insolvency creditor who did not file its claim by the date of the voting meeting becomes time-barred within one year. 

						
					

					
							
							(2)

						
							
							The limitation period begins when the claim is due and payable and the order confirming the insolvency plan has become final and binding. 

						
					

					
							
							(3)

						
							
							Subsections (1) and (2) are applicable only if this results in a claim becoming time-barred earlier than by application of the limitation provisions which would otherwise be applicable. 

						
					

					
							
							(4)

						
							
							The limitation period for the claim of an insolvency creditor is suspended while enforcement is not permitted by reason of protection from enforcement pursuant to section 259a. The suspension ends three months after termination of protection from enforcement.

						
					

					
							
							Section 260 – Monitoring of Plan Implementation

						
					

					
							
							(1)

						
							
							Provision may be made in the constructive part of the insolvency plan for monitoring the implementation of the plan.

						
					

					
							
							(2)

						
							
							In the case provided for in subsection (1), after termination of the insolvency proceedings monitoring will be undertaken in relation to fulfilment of the claims to which the creditors are entitled against the debtor pursuant to the constructive part of the plan.

						
					

					
							
							(3)

						
							
							If so provided in the constructive part of the plan, the monitoring shall extend to fulfilment of the claims to which the creditors are entitled pursuant to the constructive part of the plan against a legal entity or company without legal personality set up after the commencement of insolvency proceedings in order to take over and continue the debtor’s enterprise or a business operation of the debtor (takeover company).

						
					

					
							
							Section 261 – Duties and Powers of the Insolvency Administrator

						
					

					
							
							(1)

						
							
							The monitoring of implementation of the plan is the duty of the insolvency administrator. The offices of the insolvency administrator and members of the creditors’ committee and also the supervision of the insolvency court will continue for this purpose. Section 22 (3) applies with the necessary modifications.

						
					

					
							
							(2)

						
							
							During the monitoring period the insolvency administrator must report annually to the creditors’ committee, if one has been appointed, and to the court on the current status of and future prospects for implementation of the insolvency plan. The right of the creditors’ committee and of the court to request specific information or an interim report at any time remains unaffected.

						
					

					
							
							Section 262 – Insolvency Administrator’s Duty of Notification

						
					

					
							
							
							If the insolvency administrator ascertains that claims which are being monitored for fulfilment are not or cannot be met, he/she must notify the creditors’ committee and the insolvency court accordingly without delay. If a creditors’ committee has not been appointed, the administrator shall instead notify all creditors with claims against the debtor or the takeover company pursuant to the constructive part of the insolvency plan.

						
					

					
							
							Section 263 – Transactions Requiring Approval

						
					

					
							
							
							Provision may be made in the constructive part of the insolvency plan for particular transactions undertaken by the debtor or the takeover company during the monitoring period to require the approval of the insolvency administrator to be effective. Section 81 (1) and section 82 apply with the necessary modifications.

						
					

					
							
							Section 264 – Credit Limit

						
					

					
							
							(1)

						
							
							Provision may be made in the constructive part of the insolvency plan for the insolvency creditors to be subordinated to creditors with claims arising under loans and other lending taken out by the debtor or the takeover company during the monitoring period or left in place by a preferential creditor into the monitoring period. In this event a total amount for such lending shall also be fixed (credit limit). This may not exceed the value of the assets listed in the statement of assets and liabilities annexed to the plan (section 229 sentence 1).

						
					

					
							
							(2)

						
							
							The insolvency creditors shall be subordinated under subsection (1) only to creditors with whom it is agreed that the lending granted by them is within the credit limit in terms of principal claim, interest and costs, the amounts of which shall be specified, and in relation to whom the insolvency administrator has confirmed this agreement in writing.

						
					

					
							
							(3) 

						
							
							Section 39 (1) No. 5 remains unaffected.

						
					

					
							
							Section 265 – Subordination of New Creditors

						
					

					
							
							
							Creditors with other contractual entitlements which arise during the monitoring period are also subordinated to creditors with claims arising under loans taken out or left in place in accordance with section 264. Entitlements arising under a contract for continuing obligations entered into prior to the monitoring period shall also be regarded as such entitlements for the period after the first date on which the creditor could have terminated the contract after the commencement of monitoring.

						
					

					
							
							Section 266 – Consideration of Subordinated Ranking

						
					

					
							
							(1)

						
							
							The subordinated ranking of the insolvency creditors and the creditors specified in section 265 shall be taken into account only in insolvency proceedings commenced prior to the termination of monitoring.

						
					

					
							
							(2)

						
							
							In these new insolvency proceedings these creditors shall rank senior to the other subordinated creditors.

						
					

					
							
							Section 267 – Notification of Monitoring

						
					

					
							
							(1)

						
							
							If implementation of the insolvency plan is being monitored, an announcement to this effect shall be published along with the order terminating the insolvency proceedings.

						
					

					
							
							(2)

						
							
							Publication is also required of the following:

						
					

					
							
							
							1. in the case of section 260 (3), the extension of monitoring to the takeover company;

						
					

					
							
							
							2. in the case of section 263, the transactions requiring the approval of the insolvency administrator;

						
					

					
							
							
							3. in the case of section 264, the amount of the credit limit.

						
					

					
							
							(3)

						
							
							Section 31 applies with the necessary modifications. In the case of section 263, insofar as the right to dispose of a plot of land, a registered ship, ship under construction or aircraft, a right in such an object or a right in such a right is restricted, sections 32 and 33 shall apply with the necessary modifications.

						
					

					
							
							Section 268 – Termination of Monitoring

						
					

					
							
							(1)

						
							
							The insolvency court shall order termination of monitoring

						
					

					
							
							
							1. if the claims whose fulfilment is subject to monitoring are fulfilled or if the fulfilment of these claims is guaranteed, or 

						
					

					
							
							
							2. if three years have elapsed since termination of the insolvency proceedings and no application for commencement of new insolvency proceedings has been submitted.

						
					

					
							
							(2)

						
							
							The order shall be published. 

						
					

					
							
							
							Section 267 (3) applies with the necessary modifications.

						
					

					
							
							Section 269 – Costs of Monitoring

						
					

					
							
							
							The monitoring costs shall be borne by the debtor. In the case of section 260 (3), the takeover company shall bear the costs incurred for its monitoring.

						
					

					
							
							Part Seven – Coordination of the Proceedings of Debtors Belonging to the Same ­Corporate Group

						
					

					
							
							Chapter One. General Provisions

						
					

					
							
							Section 269a – Co-operation between Insolvency Administrators

						
					

					
							
							
							 The insolvency administrators for group-affiliated debtors are obligated to provide information to and co-operate with one another, unless this interferes with the interests of the parties to the proceedings for which they have been appointed. In particular, they must upon request promptly provide all information that may be of importance for the other proceedings.

						
					

					
							
							Section 269b – Co-operation between Courts

						
					

					
							
							
							If insolvency proceedings in respect of the assets of group-affiliated debtors are conducted before different insolvency courts, the courts are obligated to co-operate and, in particular, to exchange information that may be of importance for the other proceedings. This applies in particular to:

						
					

					
							
							
							1. the ordering of protective measures,

						
					

					
							
							
							2. the commencement of insolvency proceedings,

						
					

					
							
							
							3. the appointment of an insolvency administrator,

						
					

					
							
							
							4. material decisions relating to direction of the proceedings, 

						
					

					
							
							
							5. the scope of the insolvency estate, and

						
					

					
							
							
							6. the submission of insolvency plans, as well as other measures to end the insolvency proceedings.

						
					

					
							
							Section 269c – Co-operation between Creditors’ Committees

						
					

					
							
							(1) 

						
							
							Upon application by a creditors’ committee that has been appointed in insolvency proceedings in respect of the assets of a group-affiliated debtor, the court at the place of group jurisdiction may appoint a group creditors’ committee after hearing the other creditors’ committees. Each creditors’ committee or preliminary creditors’ committee for a group-affiliated debtor that is manifestly not merely of secondary importance for the corporate group as a whole shall appoint one member of the group creditors’ committee. A further member of this committee shall be appointed from among the representatives of the employees.

						
					

					
							
							(2) 

						
							
							The group creditors’ committee shall support the insolvency administrators and the creditors’ committees in the individual insolvency proceedings in order to facilitate the co-ordinated handling of those proceedings. Sections 70 to 73 apply with the necessary modifications. With respect to remuneration, service as member of the group creditors’ committee is considered to be service on the creditors’ committee that is represented by the member of the group creditors’ committee.

						
					

					
							
							(3)

						
							
							In the cases in subsections (1) and (2), a preliminary creditors’ committee is equivalent to the creditors’ committee.

						
					

					
							
							Chapter Two. Coordination Proceedings

						
					

					
							
							Section 269d – Coordination Court

						
					

					
							
							(1)

						
							
							If an application for commencement of insolvency proceedings is lodged in relation to the assets of debtors belonging to a group of companies or if such proceedings have been commenced, the court having jurisdiction for the commencement of other group proceedings (coordination court) may, on request, institute coordination proceedings.

						
					

					
							
							(2)

						
							
							Each group-affiliated debtor is entitled to lodge a request. Section 3a (3) applies with the necessary modifications. Each creditors’ committee or preliminary creditors’ committee formed in relation to a group-affiliated debtor is also entitled to lodge a request on the basis of a unanimous resolution.

						
					

					
							
							Section 269e – Proceedings Coordinator

						
					

					
							
							(1)

						
							
							The coordination court shall appoint a person who is independent of the group-affiliated debtors and their creditors as proceedings coordinator. The person to be appointed should be independent of the insolvency administrators and of the supervisors appointed for group-affiliated debtors. The appointment of a group-affiliated debtor is excluded.

						
					

					
							
							(2)

						
							
							Before appointing a proceedings coordinator the coordination court shall give any group creditors’ committee that has been appointed the opportunity to make representations concerning the person to be appointed as proceedings coordinator and the criteria to be applied in relation to him/her.

						
					

					
							
							Section 269f – Duties and Legal Status of the Proceedings Coordinator

						
					

					
							
							(1)

						
							
							The proceedings coordinator is responsible for ensuring the coordinated handling of the proceedings relating to the group-affiliated debtors, insofar as this is in the interests of the creditors. To this end the proceedings coordinator may, in particular, present a coordination plan. He/she may explain this plan at the respective creditors’ meetings or have the plan explained by a person authorised by him/her.

						
					

					
							
							(2) 

						
							
							The insolvency administrators and preliminary insolvency administrators of the group-affiliated debtors are obliged to co-operate with the proceedings coordinator. In particular they must, on request, provide him/her with the information that he/she requires for the proper exercise of his/her duties.

						
					

					
							
							(3)

						
							
							Unless provision to the contrary is made in this Part, section 27 (2) No. 4 and sections 56 to 60 and sections 62 to 65 apply with the necessary modifications to the appointment of the proceedings coordinator, supervision by the insolvency court, and liability and remuneration.

						
					

					
							
							
							Commentary:

							Subsection (3) was amended with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256). )

						
					

					
							
							Section 269g – Remuneration of the Proceedings Coordinator

						
					

					
							
							(1)

						
							
							The proceedings coordinator is entitled to remuneration for his/her activities and to reimbursement of reasonable expenses. The standard rate of remuneration is calculated on the basis of the value of the combined insolvency estates in the proceedings relating to group-affiliated debtors included in the coordination proceedings. Account shall be taken of the scope and complexity of the coordination role by means of derogations from the standard rate. Sections 64 and 65 apply with the necessary modifications.

						
					

					
							
							(2)

						
							
							The remuneration of the proceedings coordinator must be settled pro rata out of the insolvency estates of the group-affiliated debtors; in case of doubt the ratio of the value of the individual insolvency estates to one another shall be decisive.

						
					

					
							
							Section 269h – Coordination Plan

						
					

					
							
							(1)

						
							
							In order to coordinate the handling of the insolvency proceedings relating to the assets of the group-affiliated debtors, the proceedings coordinator and, if a proceedings coordinator has not yet been appointed, the insolvency administrators of the group-affiliated debtors may jointly present a coordination plan to the coordination court for confirmation. The coordination plan requires the approval of any group creditors’ committee that has been appointed. The court shall reject the plan ex officio if the provisions concerning the right to present the plan, the content of the plan or the procedural handling of the plan have not been complied with and the presenting parties cannot or do not remedy the defect within a reasonable period of time set by the court.

						
					

					
							
							(2)

						
							
							The coordination plan may describe all measures that are relevant for coordinated handling of the proceedings. In particular the plan may include proposals:

						
					

					
							
							
							1. for restoring the financial standing of the individual group-affiliated debtors and the corporate group;

						
					

					
							
							
							2. for settling intra-group disputes;

						
					

					
							
							
							3. for contractual agreements between the insolvency administrators.

						
					

					
							
							(3)

						
							
							Each presenting party has the right of immediate appeal against the order refusing confirmation of the plan. The other presenting parties must be involved in the proceedings.

						
					

					
							
							Section 269i – Derogations from the Coordination Plan

						
					

					
							
							(1)

						
							
							The insolvency administrator of a group-affiliated debtor must explain the coordination plan at the report meeting if this is not done by the proceedings coordinator or a person authorised by him/her. Following the explanation of the plan the insolvency administrator must give reasons for wishing to derogate from measures described in the plan. If a coordination plan does not yet exist at the time of the report meeting, the insolvency administrator shall comply with his/her duties under sentences 1 and 2 at a creditors’ meeting for which the insolvency court shall immediately set a date.

						
					

					
							
							(2)

						
							
							By resolution of the creditors’ meeting the coordination plan must be based on an insolvency plan to be drawn up by the insolvency administrator.

						
					

					
							
							Part Eight – Self-administration

						
					

					
							
							Section 270 – Principle

						
					

					
							
							(1)

						
							
							The debtor is entitled to manage and dispose of the insolvency estate under the oversight of a supervisor if the court orders self-administration in its order for commencement of insolvency proceedings. The proceedings shall be governed by the general provisions unless provision to the contrary is made in this Part. 

						
					

					
							
							(2)

						
							
							The provisions of this Part are not applicable to consumer insolvency proceedings under section 304. 

						
					

					
							
							
							Commentary:

							Section 270 was recast with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256)

						
					

					
							
							Section 270a – Application; Self-Administration Strategy

							 

						
					

					
							
							(1)

						
							
							The debtor shall attach to the application for self-administration a self-administration strategy covering:

						
					

					
							
							
							1. a financial plan that covers a period of six months and includes a detailed description of the financing sources through which the continuation of normal business activities and coverage of the costs of the proceedings are to be ensured during this period; 

						
					

					
							
							
							2. a concept for implementation of the insolvency proceedings that, based on a description of the nature, extent and causes of the crisis, outlines the objective of the self-administration and the measures envisaged to achieve that objective; 

						
					

					
							
							
							3. a description of the status of negotiations with creditors, persons holding a participating interest in the debtor and third parties concerning the envisaged measures;  

						
					

					
							
							
							4. a description of the arrangements taken by the debtor in order to ensure its ability to meet its obligations under insolvency law; and 

						
					

					
							
							
							5. a substantiated description of any additional or lesser that will be incurred during self-administration in comparison with standard proceedings and in relation to the insolvency estate. 

						
					

					
							
							(2)

						
							
							In addition, the debtor must declare 

						
					

					
							
							
							1. whether it is in default in satisfying liabilities under employment relationships or pension commitments, tax liabilities, or liabilities to social security authorities or suppliers and, if so, the extent of such liabilities and the creditors to whom they are owed; 

						
					

					
							
							
							2. whether enforcement or realisation prohibitions pursuant to this Code or pursuant to the Business Stabilisation and Restructuring Act [Unternehmensstabilisierungs- und -restrukturierungsgesetz] were ordered for its benefit during the last three years prior to the application and, if so, in what proceedings they were ordered; and 

						
					

					
							
							
							3. whether it has satisfied its disclosure obligations, in particular under sections 325 to 328 or 339 of the Commercial Code [Handelsgesetzbuch], for the last three financial years. 

						
					

					
							
							
							Commentary:

							Section 270a was recast with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Section 270b – Order for Interim Self-Administration

						
					

					
							
							(1)

						
							
							The court shall appoint a preliminary supervisor to whom sections 274 and 275 are applicable (interim self-administration) if 

						
					

					
							
							
							1. the debtor’s self-administration strategy is complete and coherent; and

						
					

					
							
							
							2. no circumstances are known indicating that the self-administration strategy is based on inaccurate facts in material respects. 

						
					

					
							
							
							If the self-administration strategy has defects that can be remedied, the court may order temporary interim self-administration; in this case it shall set a time limit for remedying the defects of no more than 20 days. 

						
					

					
							
							(2)

						
							
							If the costs of self-administration and continuation of normal business activities are not covered under the finance plan submitted pursuant to section 270a (1) number 1, if the likely costs of self-administration shown pursuant to section 270a (1) number 5 significantly exceed the likely costs of standard proceedings, or if circumstances are known indicating that 

						
					

					
							
							
							1. there are payment arrears owed to employees or substantial payment arrears owed to the other creditors specified in section 270a (2) number 1; 

						
					

					
							
							
							2. during the last three years prior to the application for commencement of insolvency proceedings enforcement or realisation prohibitions pursuant to this Act or pursuant to the Business Stabilisation and Restructuring Act [Unternehmensstabilisierungs- und -restrukturierungsgesetz] were ordered for the benefit of the debtor; or

						
					

					
							
							
							3. during one of the last three years prior to the application for commencement of insolvency proceedings the debtor breached its disclosure obligations, particularly pursuant to sections 325 to 328 or 339 of the Commercial Code [Handelsgesetzbuch] 

						
					

					
							
							
							the preliminary supervisor is to be appointed only if, despite these circumstances, it may be expected that the debtor is willing and able to align its management with the interests of creditors. 

						
					

					
							
							(3)

						
							
							A preliminary creditors’ committee shall be given the opportunity to make representations prior to issuance of the decision pursuant to subsection (2). A decision may be issued without representations from the creditors’ committee only if two business days have elapsed since the application was lodged or if prejudicial changes in the debtor’s financial position which cannot be averted other than through appointment of a preliminary insolvency administrator are clearly likely. The court shall be bound by a unanimous resolution of the preliminary creditors’ committee in favour of interim self-administration. If the preliminary creditors’ committee votes unanimously against interim self-administration, the order shall not be issued.

						
					

					
							
							(4)

						
							
							If the court appoints a preliminary insolvency administrator, the reasons for doing so must be stated in writing. Section 27 (2) number 4 applies with the necessary modifications. 

						
					

					
							
							
							Commentary:

							Section 270b was recast with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Section 270c – Interim Self-Administration Procedure

						
					

					
							
							(1)

						
							
							The court may instruct the preliminary supervisor to report on

						
					

					
							
							
							1. the self-administration strategy submitted by the debtor, in particular as to whether it is based on the actual identified and apparent circumstances, is coherent, and appears practicable; 

						
					

					
							
							
							2. the completeness and suitability of the accounting and bookkeeping as the basis for the self-administration strategy and in particular for the financial plan; 

						
					

					
							
							
							3. the existence of liability claims of the debtor against serving or former members of representative bodies. 

						
					

					
							
							(2)

						
							
							The debtor must inform the court and the preliminary supervisor without delay of significant changes concerning the self-administration strategy. 

						
					

					
							
							(3)

						
							
							The court may order interim measures pursuant to section 21 (1) and (2) sentence 1 number 1a and (3) to (5). If the court orders interim self-administration pursuant to section 270b (1) sentence 2, it may also order that disposals by the debtor require the approval of the preliminary supervisor 

						
					

					
							
							(4)

						
							
							On application by the debtor the court must decree that the debtor is creating preferential liabilities. Particular justification is required if this power extends to liabilities which are not included in the financial plan. Section 55 (2) applies with the necessary modifications. 

						
					

					
							
							(5)

						
							
							If the debtor has submitted the application for commencement of insolvency proceedings in the case of imminent illiquidity and applied for self-administration, but the court regards the requirements for self-administration as not being fulfilled, the court shall advise the debtor of its concerns and give the debtor the opportunity to withdraw the application for commencement of insolvency proceedings prior to the decision on commencement. 

						
					

					
							
							
							Commentary:

							Section 270c was recast with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Section 270d – Preparation for Reorganisation; Protective Shield

						
					

					
							
							(1)

						
							
							If along with the application the debtor has submitted a substantiated statement from a tax advisor, certified public accountant, lawyer or other comparably qualified person experienced in insolvency matters attesting that the debtor faces imminent illiquidity or overindebtedness but is not illiquid and that the planned reorganisation does not clearly lack any prospect of success, on application by the debtor the insolvency court shall fix a period of time for submission of an insolvency plan. The time allowed shall amount to no more than three months. 

						
					

					
							
							(2)

						
							
							The person who issued the statement pursuant to subsection (1) cannot be appointed as preliminary supervisor. The debtor may make proposals concerning the person to be appointed as preliminary supervisor. The court may deviate from a proposal by the debtor only if the proposed person is clearly unsuitable for the role; the court shall give written reasons for its decision. 

						
					

					
							
							(3)

						
							
							The court must order measures pursuant to section 21 (2) sentence 1 number 3 if the debtor applies for this. 

						
					

					
							
							(4)

						
							
							The debtor or the preliminary supervisor must notify the court without delay in the event of illiquidity occurring. After the order pursuant to subsection (1) has been revoked or after expiry of the time allowed for submission of an insolvency plan, the court shall decide on commencement of insolvency proceedings. 

						
					

					
							
							
							Commentary:

							Section 270d was added with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Section 270e – Termination of Interim Self-Administration 

						
					

					
							
							(1) 

						
							
							Interim self-administration is terminated by appointment of a preliminary insolvency administrator if 

						
					

					
							
							
							1. the debtor seriously breaches obligations under insolvency law or it is otherwise apparent that it is not willing or able to align its management with the interests of creditors, in particular if it is found that 

						
					

					
							
							
							a) the debtor has based the self-administration strategy on inaccurate facts in material respects or is failing to meet its obligations under section 270c (2); 

						
					

					
							
							
							b) the accounting and bookkeeping are so incomplete or flawed as to make it impossible to evaluate the self-administration strategy, particularly the financial plan; 

						
					

					
							
							
							c) the debtor has liability claims against serving or former members of its representative bodies enforcement of which could be hampered during self-administration;

						
					

					
							
							
							2. defects in the self-administration strategy are not remedied within the period of time set pursuant to section 270b (1) sentence 2; 

						
					

					
							
							
							3. achievement of the self-administration objective, in particular planned reorganisation, is found to have no prospect of success; 

						
					

					
							
							
							4. the preliminary supervisor with the approval of the preliminary creditors’ committee or the preliminary creditors’ committee applies for this; 

						
					

					
							
							
							5. the debtor applies for this. 

						
					

					
							
							(2)

						
							
							Interim self-administration is also terminated by appointment of a preliminary insolvency administrator if a creditor entitled to separate satisfaction or insolvency creditor applies for termination and demonstrates to the satisfaction of the court that the requirements for an order for self-administration are not met and that it is threatened with significant detriment as a result of self-administration. The debtor shall be heard prior to a decision on the application. The creditor and the debtor have the right of immediate appeal against the decision. 

						
					

					
							
							(3)

						
							
							The former preliminary supervisor may be appointed as preliminary insolvency administrator. 

						
					

					
							
							(4)

						
							
							The preliminary creditors’ committee must be given the opportunity to make representations prior to issuance of the decision pursuant to subsection (1) number 1 or 3. Section 270b (3) sentence 2 applies with the necessary modifications. If the court appoints a preliminary insolvency administrator, it must state the grounds for doing so in writing. Section 27 (2) number 4 applies with the necessary modifications. 

						
					

					
							
							
							Commentary:

							Section 270e was added with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Section 270f – Order for Self-Administration

						
					

					
							
							(1)

						
							
							Self-administration is ordered on application by the debtor, unless interim self-administration could not be granted pursuant to section 270b or would have to be revoked pursuant to section 270e. 

						
					

					
							
							(2)

						
							
							A supervisor shall be appointed in place of an insolvency administrator. The claims of the insolvency creditors shall be submitted to the supervisor. Sections 32 and 33 are not applicable. 

						
					

					
							
							(3)

						
							
							Section 270b (1) sentence 1 and subsections (2) and (3) applies with the necessary modifications. 

						
					

					
							
							
							Commentary:

							Section 270f was added with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256)

						
					

					
							
							Section 270g – Self-administration in the case of Group-Affiliated Debtors

						
					

					
							
							
							If self-administration or interim self-administration is ordered for a group-affiliated debtor, the debtor is subject to the duties of co-operation in section 269a. The debtor in self-administration is entitled to the rights of application in sections 3a (1), 3d (2), and 269d (2) sentence 2.

						
					

					
							
							
							Commentary:

							The previous section 270d became section 270g with effect from 1 January 2021 as a result of the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Section 271 – Subsequent Order

						
					

					
							
							
							If the creditors’ meeting applies for self-administration with the majority specified in section 76 (2) and the majority of the creditors voting, the court shall make a corresponding order, provided the debtor consents. The former insolvency administrator may be appointed as supervisor.

						
					

					
							
							Section 272 – Revocation of the Order

						
					

					
							
							(1)

						
							
							The insolvency court shall revoke the order for self-administration if 

						
					

					
							
							
							1. the debtor seriously breaches obligations of insolvency law or it is otherwise apparent that it is not willing or able to align its management with the interests of creditors; this also applies if it is found that 

						
					

					
							
							
							a) the debtor has based the self-administration strategy on inaccurate facts in material respects;

						
					

					
							
							
							b) the accounting and bookkeeping are so incomplete or flawed as to make it impossible to evaluate the self-administration strategy, particularly the financial plan;

						
					

					
							
							
							c) the debtor has liability claims against serving or former members of the representative body enforcement of which could be hampered during self-administration; 

						
					

					
							
							
							2. achievement of the self-administration objective, in particular planned reorganisation, is found to have no prospect of success; 

						
					

					
							
							
							3. this is requested by the creditors’ meeting with the majority specified in section 76 (2) and the majority of the creditors voting; 

						
					

					
							
							
							4. this is requested by a creditor entitled to separate satisfaction or an insolvency creditor, the requirements for an order for self-administration provided for in section 270f (1) in conjunction with section 270b (1) sentence 1 have ceased to apply and the applicant is threatened with significant detriment as a result of self-administration; 

						
					

					
							
							
							5. this is requested by the debtor. 

						
					

					
							
							(2)

						
							
							An application by a creditor shall be admissible only if the requirements specified in subsection (1) number 4 are proved to the satisfaction of the court. The debtor shall be heard prior to a decision on the application. The creditor and the debtor have the right of immediate appeal against the decision.

						
					

					
							
							(3)

						
							
							The former supervisor may be appointed as insolvency administrator.

						
					

					
							
							
							Commentary:

							Subsections (1) and (2) were amended with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Section 273 – Publication

						
					

					
							
							
							The decision of the insolvency court ordering self-administration or ordering revocation of the order for self-administration after commencement of insolvency proceedings shall be published.

						
					

					
							
							Section 274 – Legal Status of the Supervisor

						
					

					
							
							(1)

						
							
							Section 27 (2) number 4, section 54 number 2 and also sections 56 to 60 and 62 to 65 apply with the necessary modifications to the appointment of the supervisor, his/her supervision by the insolvency court, his/her liability and his/her remuneration.

						
					

					
							
							(2)

						
							
							The supervisor shall investigate the financial position of the debtor and monitor the debtor’s management of the business and living expenses. The court may order that the supervisor can support the debtor in relation to prefinancing of insolvency pay, insolvency-related accounting and negotiations with customers and suppliers. Section 22 (3) applies with the necessary modifications.

						
					

					
							
							(3)

						
							
							If the supervisor identifies circumstances suggesting prejudice to the creditors if self-administration continues, he/she shall notify the creditors’ committee and the insolvency court without delay. If a creditors’ committee has not been appointed, the supervisor shall instead notify the insolvency creditors who have submitted claims and the creditors entitled to separate satisfaction.

						
					

					
							
							
							Commentary:

							Sentence 2 was inserted into subsection (2) with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Section 275 – Involvement of the Supervisor

						
					

					
							
							(1)

						
							
							The debtor shall incur liabilities which fall outside the ordinary course of business only with the approval of the supervisor. Even liabilities which fall within the ordinary course of business may not be incurred by the debtor if the supervisor objects.

						
					

					
							
							(2)

						
							
							The supervisor may require the debtor to permit all incoming funds to be received and all payments to be made by the supervisor alone.

						
					

					
							
							Section 276 – Involvement of the Creditors’ Committee

						
					

					
							
							
							The debtor must obtain the approval of the creditors’ committee if it wishes to undertake legal acts that are of particular importance for the insolvency proceedings. Section 160 (1) sentence 2, section 160 (2), section 161 sentence 2 and section 164 apply with the necessary modifications.

						
					

					
							
							Section 276a – Involvement of Supervisory Bodies 

						
					

					
							
							(1)

						
							
							If the debtor is a legal entity or a company without legal personality, the supervisory board, shareholders’ meeting or corresponding bodies shall have no influence over the debtor’s management. The dismissal and new appointment of members of the management board shall be effective only with the supervisor’s approval. Approval shall be granted if the measure does not result in prejudice to the creditors.

						
					

					
							
							(2)

						
							
							If the debtor is constituted as a legal entity, the members of the representative body are also liable pursuant to sections 60 to 62. In the case of a company without legal personality, this applies to the partners authorised to represent the company. If none of the partners authorised to represent the company is a natural person, this applies to the members of the representative bodies of the partners authorised to represent the company. Sentence 3 applies with the necessary modifications if the members of the representative bodies are companies without legal personality in which no natural person is a member of the representative body or the connection of partnerships continues in this manner. 

						
					

					
							
							(3)

						
							
							Subsections (1) and (2) apply with the necessary modifications between the date of the interim self-administration order or the interim measures order pursuant to section 270c (3) and the date of commencement of insolvency proceedings.

						
					

					
							
							
							Commentary:

							Subsections (2) and (3) were added with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Section 277 – Ordering the Requirement of Approval 

						
					

					
							
							(1)

						
							
							On application by the creditors’ meeting the insolvency court shall order that particular transactions by the debtor require the approval of the supervisor to be effective. Section 81 (1) sentences 2 and 3 and section 82 apply with the necessary modifications. If the supervisor approves the creation of a preferential liability, section 61 shall apply with the necessary modifications.

						
					

					
							
							(2)

						
							
							The order may also be issued on application by a creditor entitled to separate satisfaction or an insolvency creditor if it is required without delay in order to avoid prejudice to the creditors. The application shall be admissible only if this requirement is proved to the satisfaction of the court.

						
					

					
							
							(3)

						
							
							The order shall be published. Section 31 applies with the necessary modifications. Insofar as the right to dispose of a plot of land, a registered ship, ship under construction or aircraft or a right in such an object, or a right in such a right is restricted, sections 32 and 33 shall apply with the necessary modifications. 

						
					

					
							
							Section 278 – Funds for the Debtor’s Living Expenses

						
					

					
							
							(1)

						
							
							The debtor is entitled to withdraw funds for himself/herself and the family members specified in section 100 (2) sentence 2 from the insolvency estate that permit a modest standard of living, taking into account the debtor’s previous lifestyle.

						
					

					
							
							(2)

						
							
							If the debtor is not a natural person, subsection (1) shall apply with the necessary modifications to the debtor’s general partners with authority to represent the debtor.

						
					

					
							
							Section 279 – Reciprocal Contracts

						
					

					
							
							
							The provisions on the performance of transactions and the co-operation of the works council (sections 103 to 128) shall apply subject to the proviso that the debtor takes the place of the insolvency administrator. The debtor shall exercise its rights under these provisions in agreement with the supervisor. The debtor can validly exercise the rights pursuant to sections 120, 122 and 126 only with the supervisor’s approval.

						
					

					
							
							Section 280 – Liability. Avoidance in Insolvency

						
					

					
							
							
							Only the supervisor may assert a claim of liability on behalf of the insolvency estate pursuant to sections 92 and 93 and avoid legal acts pursuant to sections 129 to 147.

						
					

					
							
							Section 281 – Provision of Information to the Creditors

						
					

					
							
							(1)

						
							
							The debtor shall draw up the list of assets of the insolvency estate, the list of creditors and the statement of assets and liabilities (sections 151 to 153). The supervisor shall review the lists and the statement of assets and liabilities and in each case state in writing whether the result of his/her review gives rise to any objections.

						
					

					
							
							(2)

						
							
							The debtor shall present the report at the report meeting. The supervisor shall comment on the report.

						
					

					
							
							(3)

						
							
							The debtor is obliged to present accounts (sections 66 and 155). Subsection (1) sentence 2 applies with the necessary modifications to the final presentation of accounts by the debtor.

						
					

					
							
							Section 282 – Realisation of Collateral 

						
					

					
							
							(1)

						
							
							The right of the insolvency administrator to realise assets subject to rights to separate satisfaction is vested in the debtor. The costs of assessment of the assets and of determining the rights in these assets shall, however, not be charged. Only the costs actually and necessarily incurred for realisation of the assets and the amount of the value added tax shall be recognised as realisation costs.

						
					

					
							
							(2)

						
							
							The debtor shall exercise its realisation right in agreement with the supervisor.

						
					

					
							
							Section 283 – Satisfaction of Insolvency Creditors

						
					

					
							
							(1)

						
							
							During the verification of claims, claims filed may be disputed by the debtor and the supervisor as well as by the insolvency creditors. A claim disputed by an insolvency creditor, the debtor or the supervisor is not considered as accepted.

						
					

					
							
							(2)

						
							
							Distributions shall be carried out by the debtor. The supervisor shall review the distribution schedules and in each case state in writing whether the result of his/her review gives rise to any objections.

						
					

					
							
							Section 284 – Insolvency Plan

						
					

					
							
							(1)

						
							
							An instruction from the creditors’ meeting to prepare an insolvency plan shall be addressed either to the supervisor or to the debtor. The preliminary creditors’ committee may address an instruction to prepare an insolvency plan to the preliminary supervisor or to the debtor. If the instruction is addressed to the debtor, the preliminary supervisor or supervisor shall assist in an advisory capacity.

						
					

					
							
							(2)

						
							
							It is the duty of the supervisor to monitor implementation of the plan.

						
					

					
							
							
							Commentary:

							Subsection (1) was amended with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Section 285 – Deficiency of Assets

						
					

					
							
							
							The supervisor shall notify the insolvency court of a deficiency of assets.

						
					

					
							
							Part Nine – Discharge of Residual Debt 

						
					

					
							
							Section 286 – Principle

						
					

					
							
							
							If the debtor is a natural person, he/she shall be discharged from the liabilities towards the insolvency creditors not fulfilled during the insolvency proceedings pursuant to sections 287 to 303a.

						
					

					
							
							
							Commentary:

							Section 286 was amended retroactively with effect from 1 October 2020 by the Act Further Shortening Residual Debt Discharge Proceedings and Amending Pandemic-Related Provisions of Company, Cooperative, Association and Foundation Law and the Law on Tenancies (Gesetz zur weiteren Verkürzung des Restschuldbefreiungsverfahrens und zur Anpassung pandemiebedingter Vorschriften im Gesellschafts-, Genossenschafts-, Vereins- und Stiftungsrecht sowie im Miet- und Pachtrecht) (Federal Law Gazette I 2020, p. 3328).

						
					

					
							
							Section 287 – Debtor’s Application

						
					

					
							
							(1)

						
							
							Discharge of residual debt requires an application by the debtor which should be combined with his/her application for commencement of insolvency proceedings. If the application is not so combined, it shall be lodged within two weeks of notification pursuant to section 20 (2). The debtor shall attach a declaration to the application stating whether one of the cases pursuant to section 287a (2) sentence 1 numbers 1 or 2 applies. The debtor must ensure that the declaration pursuant to sentence 3 is accurate and complete.

						
					

					
							
							(2)

						
							
							The application shall be accompanied by the declaration by the debtor assigning his/her attachable claims to emoluments due under a service contract, or to recurring emoluments replacing them, to a trustee to be designated by the insolvency court for a period of three years following commencement of insolvency proceedings (assignment period). If the debtor has already been granted discharge of residual debt on the basis of an application lodged after 30 September 2020, the assignment period in any new proceedings shall amount to five years; the debtor shall attach a declaration of assignment to this effect to the application.

						
					

					
							
							(3)

						
							
							Agreements by the debtor are invalid insofar as they would frustrate or impair the assignment declaration pursuant to subsection (2).

						
					

					
							
							(4) 

						
							
							The insolvency creditors who have filed claims must be heard in relation to the debtor’s application before the final meeting.

						
					

					
							
							
							Commentary:

							Subsection (2) was amended retroactively with effect from 1 October 2020 by the Act Further Shortening Residual Debt Discharge Proceedings and Amending Pandemic-Related Provisions of Company, Cooperative, Association and Foundation Law and the Law on Tenancies (Gesetz zur weiteren Verkürzung des Restschuldbefreiungsverfahrens und zur Anpassung pandemiebedingter Vorschriften im Gesellschafts-, Genossenschafts-, Vereins- und Stiftungsrecht sowie im Miet- und Pachtrecht) (Federal Law Gazette I 2020, p. 3328).

						
					

					
							
							Section 287a – Decision of the Insolvency Court 

						
					

					
							
							(1)

						
							
							If the application for discharge of residual debt is admissible, the court shall make an order determining that the debtor will obtain discharge of residual debt if he/she complies with the obligations pursuant to sections 295 and 295a and if the conditions for a refusal under sections 290 and 297 to 298 are not present. The order shall be published. The debtor has the right of immediate appeal against the order. 

						
					

					
							
							(2)

						
							
							The application for discharge of residual debt is inadmissible if 

						
					

					
							
							
							1. during the last eleven years prior to the application for commencement of insolvency proceedings or subsequent to this application the debtor has been granted discharge of residual debt, or during the last five years prior to the application for commencement of insolvency proceedings or subsequent to this application the debtor has been refused discharge of residual debt pursuant to section 297 or 

						
					

					
							
							
							2. during the last three years prior to the application for commencement of insolvency proceedings or subsequent to this application the debtor has been refused discharge of residual debt pursuant to section 290 (1) numbers 5, 6 or 7 or pursuant to section 296; this also applies in the case stipulated in section 297a if the subsequent refusal is based on grounds pursuant to section 290 (1) numbers 5, 6 or 7. 

						
					

					
							
							
							In these cases the court shall give the debtor the opportunity to withdraw the application for commencement of insolvency proceedings prior to the decision on commencement.

						
					

					
							
							
							Commentary:

							Subsection (2) No. 1 was amended retroactively with effect from 1 October 2020 by the Act Further Shortening Residual Debt Discharge Proceedings and Amending Pandemic-Related Provisions of Company, Cooperative, Association and Foundation Law and the Law on Tenancies (Gesetz zur weiteren Verkürzung des Restschuldbefreiungsverfahrens und zur Anpassung pandemiebedingter Vorschriften im Gesellschafts-, Genossenschafts-, Vereins- und Stiftungsrecht sowie im Miet- und Pachtrecht) (Federal Law Gazette I 2020, p. 3328). Subsection (1) was also amended with effect from 31 December 2020.

						
					

					
							
							Section 287b – Debtor’s obligation to secure income 

						
					

					
							
							
							With effect from commencement of the assignment period until termination of the insolvency proceedings the debtor must be in reasonable gainful employment and if unemployed must try to find such employment and not refuse any suitable activity.

						
					

					
							
							Section 288 – Appointment of the Trustee 

						
					

					
							
							
							The debtor and the creditors may recommend a natural person who is suitable in respect of the individual case to the insolvency court as trustee. If no decision concerning the discharge of residual debt has yet been issued, along with its decision by which it decides on the termination or discontinuation of the insolvency proceedings due to deficiency of assets, the court shall appoint the trustee upon whom the debtor’s attachable emoluments devolve in accordance with the assignment declaration (section 287 (2)).

						
					

					
							
							Section 289 – Discontinuation of the Insolvency Proceedings 

						
					

					
							
							
							If the insolvency proceedings are discontinued, discharge of residual debt may be granted only if, after notification of deficiency of assets, the insolvency estate has been distributed pursuant to section 209 and the insolvency proceedings are discontinued pursuant to section 211.

						
					

					
							
							Section 290 – Refusal of Discharge of Residual Debt 

						
					

					
							
							(1)

						
							
							Discharge of residual debt shall be refused by order if refusal has been requested by an insolvency creditor who has filed its claims and if 

						
					

					
							
							
							1. during the last five years prior to the application for commencement of insolvency proceedings or subsequent to this application the debtor has been convicted of a criminal offence under sections 283 to 283c of the Criminal Code [Strafgesetzbuch] for which he/she was sentenced to a fine of more than 90 daily units or to imprisonment for a period of more than three months;

						
					

					
							
							
							2. during the three years prior to the application for commencement of insolvency proceedings or subsequent to the application the debtor has intentionally or through gross negligence provided incorrect or incomplete written information about his/her financial circumstances in order to obtain a loan, to receive payments from public resources or to avoid payments to public funds;

						
					

					
							
							
							3. (repealed)

						
					

					
							
							
							4. during the last three years prior to the application for commencement of insolvency proceedings or subsequent to the application the debtor has intentionally or through gross negligence prejudiced the satisfaction of the insolvency creditors by creating inappropriate liabilities, dissipating assets or delaying the commencement of insolvency proceedings without any prospect of an improvement in his/her financial position;

						
					

					
							
							
							5. the debtor has intentionally or through gross negligence breached obligations of disclosure and co-operation under this Code,

						
					

					
							
							
							6. in the lists of his/her assets and income, creditors and the claims against him/her to be submitted pursuant to the declaration to be submitted under section 287 (1) sentence 3 and pursuant to section 305 (1) No 3, the debtor has intentionally or through gross negligence provided incorrect or incomplete information,

						
					

					
							
							
							7. the debtor violates his/her obligation to secure income pursuant to section 287b and thereby prejudices the satisfaction of the insolvency creditors; this shall not apply if the debtor is not at fault; section 296 (2) sentences 2 and 3 apply with the necessary modifications.

						
					

					
							
							(2)

						
							
							The creditor’s application may be made, in writing, up to the final meeting or to the decision pursuant to section 211 (1); it is admissible only if the creditor proves to the satisfaction of the court that a ground for refusal exists. The decision on the application for refusal shall be made after the relevant point in time pursuant to sentence 1.

						
					

					
							
							(3) 

						
							
							The debtor and each insolvency creditor who has applied for refusal of discharge of residual debt has the right of immediate appeal against the order. The order shall be published.

						
					

					
							
							Section 291 (repealed)

						
					

					
							
							Section 292 – Legal Status of the Trustee

						
					

					
							
							(1)

						
							
							The trustee must notify the parties obliged to pay the emoluments of the assignment. He/she must keep the amounts he/she receives through the assignment and other payments from the debtor or third parties separate from his/her assets and distribute them once a year to the insolvency creditors on the basis of the final schedule, provided the costs of the proceedings deferred pursuant to section 4a less the costs of appointment of counsel have been discharged. Section 36 (1) sentence 2 and subsection (4) apply with the necessary modifications. The trustee may defer distribution until the end of the assignment period at the latest if this appears appropriate in view of the insignificance of the amounts to be distributed; the trustee must notify the court of this once a year, stating the level of the amounts received.

						
					

					
							
							(2)

						
							
							The creditors’ meeting may also assign to the trustee the task of monitoring fulfilment of the debtor’s obligations. In this case the trustee must inform the creditors without delay if he/she ascertains that the debtor has breached any of these obligations. The trustee is obliged to monitor the debtor’s compliance only if the additional remuneration to which he/she is entitled for this is covered or paid in advance.

						
					

					
							
							(3)

						
							
							Upon termination of his/her office the trustee shall present accounts to the insolvency court. Sections 58 and 59 apply with the necessary modifications, section 59 with the proviso, however, that each insolvency creditor may apply for the dismissal of the trustee, including on grounds other than lack of independence, and each insolvency creditor has the right of immediate appeal.

						
					

					
							
							
							Commentary:

							Subsection (3) sentence 2 was amended with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Section 293 – Remuneration of the Trustee 

						
					

					
							
							(1)

						
							
							The trustee is entitled to remuneration for his/her activities and to reimbursement of reasonable expenses. 

						
					

					
							
							
							Account shall be taken of the expenditure of time involved and the scope of activities performed by the trustee.

						
					

					
							
							(2)

						
							
							Section 63 (2) and sections 64 and 65 apply with the necessary modifications.

						
					

					
							
							Section 294 – Equal Treatment of Creditors

						
					

					
							
							(1)

						
							
							Compulsory enforcement against the debtor’s assets on behalf of individual insolvency creditors is not permitted during the period between termination of the insolvency proceedings and the end of the assignment period.

						
					

					
							
							(2)

						
							
							Any agreement by the debtor or other persons with individual insolvency creditors creating a preference in favour of such creditors is void.

						
					

					
							
							(3)

						
							
							Set-off against the claim to the emoluments covered by the assignment declaration is inadmissible.

						
					

					
							
							Section 295 – Debtor’s Obligations

						
					

					
							
							
							During the period between termination of the insolvency proceedings and the end of the assignment period the debtor is obliged

						
					

					
							
							
							1. to be in reasonable gainful employment and if unemployed to try to find such employment and not to refuse any suitable activity;

						
					

					
							
							
							2. to surrender to the trustee one half of the value of property he/she acquires by testamentary disposition or in consideration of a future right of succession or as a gift, and the full value of property he/she acquires as a prize in a lottery, draw or other game with prizes; customary occasional gifts and winnings of low value are not subject to the obligation to surrender;

						
					

					
							
							
							3. to notify the insolvency court and the trustee without delay of any change of residence or place of employment, not to conceal any emoluments covered by the assignment declaration or assets covered by number 2, and to provide the insolvency court and the trustee on request with information about his/her employment or his/her efforts to find employment and about his/her emoluments and assets;

						
					

					
							
							
							4. to make payments in satisfaction of the insolvency creditors only to the trustee and not to create a preference for any insolvency creditor;

						
					

					
							
							
							5. not to create inappropriate liabilities within the meaning of section 290 (1) No. 4.

						
					

					
							
							
							On application by the debtor the insolvency court shall determine whether property acquired in accordance with sentence 1 No. 2 is excluded from the obligation to surrender.

						
					

					
							
							
							Commentary:

							Subsection (1) No. 2 was amended retroactively with effect from 1 October 2020 by the Act Further Shortening Residual Debt Discharge Proceedings and Amending Pandemic-Related Provisions of Company, Cooperative, Association and Foundation Law and the Law on Tenancies (Gesetz zur weiteren Verkürzung des Restschuldbefreiungsverfahrens und zur Anpassung pandemiebedingter Vorschriften im Gesellschafts-, Genossenschafts-, Vereins- und Stiftungsrecht sowie im Miet- und Pachtrecht) (Federal Law Gazette I 2020, p. 3328). This provision was again amended by this Act with effect from 31 December 2020 (subsection (2) was repealed).

						
					

					
							
							Section 295a Debtor’s obligations in the case of self-employed activity

						
					

					
							
							(1)

						
							
							Insofar as the debtor is self-employed, he/she is obliged, by means of payments to the trustee, to put the insolvency creditors in the position they would be in if he/she had entered into a reasonable service contract. The payments must be made each calendar year by 31 January of the following year.

						
					

					
							
							(2)

						
							
							On application by the debtor, the court shall determine the sum corresponding to the emoluments under the service contract to be taken as a basis in accordance with subsection (1). The debtor must prove to the satisfaction of the court the amount of the emoluments that he/she could obtain under a reasonable service contract. The trustee and the insolvency creditors must be heard prior to the decision. The debtor and each insolvency creditor has the right of immediate appeal against the decision.

						
					

					
							
							
							Commentary:

							Section 295a was inserted with effect from 31 December 2020 by the Act Further Shortening Residual Debt Discharge Proceedings and Amending Pandemic-Related Provisions of Company, Cooperative, Association and Foundation Law and the Law on Tenancies (Gesetz zur weiteren Verkürzung des Restschuldbefreiungsverfahrens und zur Anpassung pandemiebedingter Vorschriften im Gesellschafts-, Genossenschafts-, Vereins- und Stiftungsrecht sowie im Miet- und Pachtrecht) (Federal Law Gazette I 2020, p. 3328).

						
					

					
							
							Section 296 – Breach of Obligations

						
					

					
							
							(1) 

						
							
							The insolvency court shall refuse the discharge of residual debt on application by an insolvency creditor if the debtor breaches one of his/her obligations during the period between termination of the insolvency proceedings and the end of the assignment period and thereby impairs the satisfaction of the insolvency creditors; this shall not apply if the debtor is not at fault; in the case of section 295 sentence 1 number 5, simple negligence shall be disregarded. The application may be lodged only within one year of the date on which the creditor became aware of the breach of an obligation. The application is admissible only if the prerequisites specified in sentences 1 and 2 are proved to the satisfaction of the court.

						
					

					
							
							(2)

						
							
							Prior to its decision on the application, the court shall hear the trustee, the debtor and the insolvency creditors. The debtor must provide information on the fulfilment of his/her obligations and, if the creditor so requests, affirm the accuracy of the information in an affidavit. If the debtor fails without reasonable excuse to provide the information or the affidavit within the time limit set by the court or if he/she fails without reasonable excuse to attend a hearing scheduled by the court for provision of the information or the affidavit despite having been duly summoned, the court shall refuse the discharge of residual debt.

						
					

					
							
							(3)

						
							
							The applicant and the debtor have the right of immediate appeal against the decision. The refusal of the discharge of residual debt shall be published.

						
					

					
							
							
							Commentary:

							Subsection (1) was amended due to the Act Further Shortening Residual Debt Discharge Proceedings and Amending Pandemic-Related Provisions of Company, Cooperative, Association and Foundation Law and the Law on Tenancies (Gesetz zur weiteren Verkürzung des Restschuldbefreiungsverfahrens und zur Anpassung pandemiebedingter Vorschriften im Gesellschafts-, Genossenschafts-, Vereins- und Stiftungsrecht sowie im Miet- und Pachtrecht) (Federal Law Gazette. I 2020, p. 3328). The amendment entered into force retroactively on 1 October 2020. This provision was amended by the Act again – at the same place – with effect from 31 December 2020.

						
					

					
							
							Section 297 – Insolvency Offences

						
					

					
							
							(1)

						
							
							On application by an insolvency creditor the insolvency court shall refuse the discharge of residual debt if the debtor has been convicted of a criminal offence under sections 283 to 283c of the Criminal Code [Strafgesetzbuch] for which he/she was sentenced to a fine of more than 90 daily units or to imprisonment for a period of more than three months during the period between the final meeting and termination of the insolvency proceedings or during the period between termination of the insolvency proceedings and the end of the assignment period.

						
					

					
							
							(2)

						
							
							Section 296 (1) sentences 2 and 3 and subsection (3) apply with the necessary modifications.

						
					

					
							
							Section 297a – Grounds for refusal emerging subsequently 

						
					

					
							
							(1) 

						
							
							On application by an insolvency creditor the insolvency court shall refuse the discharge of residual debt if it emerges after the final meeting or, in the case pursuant to section 211, after the proceedings are discontinued that a ground for refusal pursuant to section 290 (1) was present. The application may be lodged only within six months of the date on which the creditor became aware of the ground for refusal. It is admissible only if the creditor proves to the satisfaction of the court that the prerequisites specified in sentences 1 and 2 are met and that the creditor had no knowledge of them before the relevant date. 

						
					

					
							
							(2) 

						
							
							Section 296 (3) applies with the necessary modifications.

						
					

					
							
							Section 298 – Cover for the Trustee’s Minimum Remuneration 

						
					

					
							
							(1) 

						
							
							On application by the trustee the insolvency court shall refuse the discharge of residual debt if the amounts paid to the trustee for his/her previous year of office do not cover the minimum remuneration and the debtor fails to pay in the outstanding amount despite being requested to do so by the trustee in writing within a time limit of at least two weeks and being informed of the possibility that the discharge of residual debt could be refused. This shall not apply if the costs of the insolvency proceedings have been deferred pursuant to section 4a.

						
					

					
							
							(2)

						
							
							The debtor shall be heard prior to the decision. Discharge shall not be refused if the debtor pays in the outstanding amount within two weeks of being requested to do so by the court or if the debtor is permitted to defer the amount in accordance with section 4a.

						
					

					
							
							(3)

						
							
							Section 296 (3) applies with the necessary modifications. 

						
					

					
							
							Section 299 – Premature Termination

						
					

					
							
							
							If the discharge of residual debt is refused pursuant to sections 296, 297, 297a or 298, the term of the assignment declaration, the office of the trustee and the restriction on the creditors’ rights shall expire when the decision becomes final.

						
					

					
							
							Section 300 – Decision on Discharge of Residual Debt 

						
					

					
							
							(1)

						
							
							The insolvency court shall decide on the grant of discharge of residual debt following expiry of the full assignment period. The order shall be issued after the insolvency creditors, the insolvency administrator or trustee and the debtor have been heard. Discharge of residual debt granted in accordance with sentence 1 shall be deemed to have been granted upon expiry of the assignment period. 

						
					

					
							
							(2)

						
							
							If no claims have been filed in the insolvency proceedings or if the insolvency claims have been satisfied and if the debtor has settled the costs of the proceedings and the other preferential liabilities, the court shall on application by the debtor decide on the grant of discharge of residual debt before the assignment period has expired. Subsection (1) sentence 2 applies with the necessary modifications. The debtor must prove to the satisfaction of the court that the prerequisites of sentence 1 are met. If discharge of residual debt is granted pursuant to sentence 1, section 299 and section 300a apply with the necessary modifications. 

						
					

					
							
							(3)

						
							
							The insolvency court shall refuse the discharge of residual debt on application by an insolvency creditor if the prerequisites of section 290 (1), section 296 (1) or (2) sentence 3, section 297 or section 297a are met, or on application by the trustee if the prerequisites of section 298 are met. 

						
					

					
							
							(4)

						
							
							The order shall be published. The debtor and each insolvency creditor who applied for refusal of discharge of residual debt at the hearing pursuant to subsection (1) or (2) or who pleaded that the prerequisites for early discharge of residual debt under subsection (2) were not met has the right of immediate appeal. 

						
					

					
							
							
							Commentary:

							Section 300 was recast retroactively with effect from 1 October 2020 by the Act Further Shortening Residual Debt Discharge Proceedings and Amending Pandemic-Related Provisions of Company, Cooperative, Association and Foundation Law and the Law on Tenancies (Gesetz zur weiteren Verkürzung des Restschuldbefreiungsverfahrens und zur Anpassung pandemiebedingter Vorschriften im Gesellschafts-, Genossenschafts-, Vereins- und Stiftungsrecht sowie im Miet- und Pachtrecht) (Federal Law Gazette I 2020, p. 3328).

						
					

					
							
							Section 300a – New asset acquisitions in ongoing insolvency proceedings 

						
					

					
							
							(1) 

						
							
							If the debtor is granted discharge of residual debt, the assets that the debtor acquires after the end of the assignment period, or after the occurrence of the prerequisites of section 300 (2) sentence 1, no longer form part of the insolvency estate. Sentence 1 does not apply to assets returned to the insolvency estate as a consequence of avoidance of a legal act by the insolvency administrator or which belong to the insolvency estate as a consequence of litigation conducted by the insolvency administrator or as a consequence of acts of realisation by the insolvency administrator. 

						
					

					
							
							(2) 

						
							
							Until the grant of discharge of residual debt has become final, new asset acquisitions to which the debtor is entitled must be received and managed by the administrator in a fiduciary capacity. After the grant of discharge of residual debt has become final, the provisions of section 89 do not apply. When the grant of discharge of residual debt has become final, the insolvency administrator shall hand over the new asset acquisitions to the debtor and render an account to the debtor of his/her management of the new asset acquisitions. 

						
					

					
							
							(3) 

						
							
							If discharge of residual debt is granted and has become final, the insolvency administrator has a claim against the debtor for remuneration for his/her services pursuant to subsection (2) and for reimbursement of reasonable expenses. Section 293 applies with the necessary modifications.

						
					

					
							
							
							Commentary:

							Subsection (1) was amended retroactively with effect from 1 October 2020 by the Act Further Shortening Residual Debt Discharge Proceedings and Amending Pandemic-Related Provisions of Company, Cooperative, Association and Foundation Law and the Law on Tenancies (Gesetz zur weiteren Verkürzung des Restschuldbefreiungsverfahrens und zur Anpassung pandemiebedingter Vorschriften im Gesellschafts-, Genossenschafts-, Vereins- und Stiftungsrecht sowie im Miet- und Pachtrecht) (Federal Law Gazette I 2020, p. 3328).

						
					

					
							
							Section 301 – Effect of Discharge of Residual Debt 

						
					

					
							
							(1)

						
							
							If discharge of residual debt is granted, it takes effect against all insolvency creditors. This also applies in respect of creditors who have not filed their claims.

						
					

					
							
							(2)

						
							
							The rights of the insolvency creditors against co-debtors and sureties of the debtor and the rights of these creditors under a priority notice registered to secure a claim or under a right giving entitlement to separate satisfaction in insolvency proceedings are not affected by the discharge of residual debt. The debtor is, however, discharged vis-à-vis his/her co-debtors, sureties or any other party holding a right of recourse in the same way as he/she is discharged vis-à-vis the insolvency creditors.

						
					

					
							
							(3)

						
							
							If a creditor without entitlement to satisfaction by virtue of the discharge of residual debt is satisfied, this shall not give rise to a duty on the part of the recipient to make restitution.

						
					

					
							
							(4)

						
							
							A prohibition on the assumption or carrying on of a commercial activity, business, trade, or liberal profession issued solely by reason of the debtor’s insolvency shall cease to apply when the grant of discharge of residual debt becomes final. Sentence 1 does not apply to the refusal and withdrawal of an authorisation to carry on a licensed activity. 

						
					

					
							
							
							Commentary:

							Subsection (4) was added retroactively with effect from 1 October 2020 by the Act Further Shortening Residual Debt Discharge Proceedings and Amending Pandemic-Related Provisions of Company, Cooperative, Association and Foundation Law and the Law on Tenancies (Gesetz zur weiteren Verkürzung des Restschuldbefreiungsverfahrens und zur Anpassung pandemiebedingter Vorschriften im Gesellschafts-, Genossenschafts-, Vereins- und Stiftungsrecht sowie im Miet- und Pachtrecht) (Federal Law Gazette I 2020, p. 3328).

						
					

					
							
							Section 302 – Excluded Claims

						
					

					
							
							
							The following claims are not affected by the grant of discharge of residual debt:

						
					

					
							
							
							1. Liabilities of the debtor based on the commission of an intentional tort, on arrears of statutory maintenance which the debtor, in breach of duty, has intentionally not granted, or arising out of a liability to tax if the debtor has received a final conviction in connection therewith on account of a criminal offence under sections 370, 373 or 374 of the Fiscal Code; the creditor must register the corresponding claim stating this as the legal ground pursuant to section 174 (2);

						
					

					
							
							
							2.  fines and the comparable liabilities of the debtor pursuant to section 39 (1) No. 3;

						
					

					
							
							
							3. liabilities arising out of interest-free loans granted to the debtor for settlement of the costs of the insolvency proceedings.

						
					

					
							
							Section 303 – Revocation of Discharge of Residual Debt 

						
					

					
							
							(1)

						
							
							On application by an insolvency creditor the insolvency court shall revoke the grant of discharge of residual debt if 

						
					

					
							
							
							1. it subsequently transpires that the debtor intentionally breached one of his/her obligations and satisfaction of the insolvency creditors was significantly impaired as a result; 

						
					

					
							
							
							2. it subsequently transpires that the debtor has been convicted pursuant to section 297 (1) during the assignment period, or if, only after grant of discharge of residual debt, the debtor is convicted pursuant to section 297 (1) for a criminal offence committed before the end of the assignment period or 

						
					

					
							
							
							3. after grant of discharge of residual debt the debtor has intentionally or through gross negligence breached obligations of disclosure and co-operation incumbent upon him/her during the insolvency proceedings pursuant to this Code.

						
					

					
							
							(2)

						
							
							The creditor’s application is admissible only if it is submitted within one year of the date on which the decision on the discharge of residual debt became final; revocation pursuant to subsection (1) No 3 may be applied for up to six months after the date on which termination of the insolvency proceedings became final. The creditor shall prove to the satisfaction of the court that the requirements for the ground for revocation are met. In the cases specified in subsection (1) No 1 the creditor must in addition prove to the satisfaction of the court that he/she had no knowledge of the ground for revocation before the decision became final.

						
					

					
							
							(3)

						
							
							The debtor and in the cases specified in subsection (1) Nos 1 and 3 also the trustee or the insolvency administrator shall be heard prior to the decision. The applicant and the debtor have the right of immediate appeal against the decision. The decision revoking the discharge of residual debt shall be published.

						
					

					
							
							Section 303a – Registration in the List of Debtors 

						
					

					
							
							
							The insolvency court shall order registration in the list of debtors pursuant to section 882b of the Code of Civil Procedure [Zivilprozessordnung]. Debtors shall be registered 

						
					

					
							
							
							1. who have been refused discharge of residual debt pursuant to sections 290, 296, 297 or 297a or on application by an insolvency creditor pursuant to section 300 subsection (3); 

						
					

					
							
							
							2. whose discharge of residual debt has been revoked. 

						
					

					
							
							
							The court shall immediately transmit the order electronically to the central enforcement court pursuant to Section 882h (1) of the Code of Civil Procedure [Zivilprozessordnung]. Section 882c (2) and (3) of the Code of Civil Procedure [Zivilprozess­ordnung] apply with the necessary modifications.

						
					

					
							
							Part Ten – Consumer Insolvency Proceedings

						
					

					
							
							Section 304 – Principle

						
					

					
							
							(1)

						
							
							If the debtor is a natural person who does or did not pursue a self-employed economic activity, the proceedings are governed by the general provisions unless provision to the contrary is made in this Part. If the debtor did pursue a self-employed economic activity, sentence 1 shall apply if his/her financial circumstances are straightforward and there are no claims against him/her under employment contracts.

						
					

					
							
							(2)

						
							
							Financial circumstances are straightforward within the meaning of subsection (1) sentence 2 only if, at the time when the application for commencement of insolvency proceedings is submitted, the debtor has fewer than 20 creditors.

						
					

					
							
							Section 305 – Debtor’s Application for Commencement of Insolvency Proceedings

						
					

					
							
							(1) 

						
							
							Along with the written application for commencement of insolvency proceedings or without delay following the application, the debtor must submit:

						
					

					
							
							
							1. a certificate issued by an appropriate person or body based on personal counselling and a detailed examination of the debtor’s income and assets stating that within the last six months prior to the application for commencement of insolvency proceedings an unsuccessful attempt was made to reach an out-of-court debt settlement agreement with the creditors on the basis of a plan; the plan shall be attached and the principal reasons for its failure shall be explained; the Federal States may determine which persons or bodies are to be regarded as appropriate;

						
					

					
							
							
							2. the application for discharge of residual debt (section 287) or a declaration that an application for discharge of residual debt is not to be made;

						
					

					
							
							
							3. a list of available assets and income (list of assets), a summary of the main content of this list (statement of assets and liabilities), a list of creditors and a list of the claims against the debtor; a declaration must be attached to the lists and to the statement of assets and liabilities stating that the information they contain is accurate and complete;

						
					

					
							
							
							4. a debt settlement plan; this may include all arrangements which, taking account of the creditors’ interests and the debtor’s assets, income and family circumstances, are likely to lead to a reasonable debt settlement; the plan shall also state whether and to what extent guarantees, liens and other creditors’ securities are to be affected by the plan.

						
					

					
							
							(2)

						
							
							In the list of claims pursuant to subsection (1) No. 3 reference may also be made to enclosed itemisations of claims by the creditors. At the debtor’s request the creditors are obliged to provide the debtor with a written itemisation of their claims against him/her at their expense to enable him/her to prepare the list of claims; they must, in particular, state the amount of their claims broken down into principal claim, interest and costs. The debtor’s request must contain a reference to an application for commencement of insolvency proceedings that has already been submitted to the court or to an application planned for the near future.

						
					

					
							
							(3)

						
							
							If information is missing from the official forms pursuant to subsection (5) that the debtor has submitted, the insolvency court shall request the debtor to provide the missing information without delay. If the debtor does not comply with this request within one month, his/her application for commencement of insolvency proceedings shall be deemed to have been withdrawn. In cases coming under section 306 (3) sentence 3, the period shall be three months.

						
					

					
							
							(4)

						
							
							The debtor may be represented before the insolvency court by an appropriate person or member of a body recognised as appropriate within the meaning of subsection (1) No. 1. Section 174 (1) sentence 3 applies with the necessary modifications to representation of the creditor.

						
					

					
							
							(5)

						
							
							In order to simplify consumer insolvency proceedings, the Federal Ministry of Justice and Consumer Protection is authorised to introduce forms for the parties concerned for the certificates, applications, and lists to be submitted in accordance with subsection (1) Nos 1 to 4 by means of statutory order issued with the approval of the Bundesrat. Insofar as forms are introduced pursuant to sentence 1, the debtor must use these forms. Different forms may be introduced for proceedings in courts where the proceedings are processed electronically and for proceedings in courts where the proceedings are not processed electronically.

						
					

					
							
							Section 305a – Failure of Out-of-Court Debt Settlement 

						
					

					
							
							
							An attempt to reach an out-of-court debt settlement agreement with the creditors shall be deemed to have failed if a creditor pursues compulsory enforcement after the negotiations on out-of-court debt settlement have been initiated.

						
					

					
							
							Section 306 – Suspension of Proceedings

						
					

					
							
							(1)

						
							
							The proceedings relating to the application for commencement of insolvency proceedings shall be suspended until the decision on the debt settlement plan. This period shall not exceed three months. After hearing the debtor the court shall order the proceedings relating to the application for commencement of insolvency proceedings to be continued if the court, exercising its independent discretion, determines that the debt settlement plan is not likely to be accepted.

						
					

					
							
							(2)

						
							
							Subsection (1) does not preclude the ordering of protective measures. If the proceedings are suspended, the debtor shall submit the number of copies of the debt settlement plan and statement of assets and liabilities required for service within two weeks of being requested to do so by the court. Section 305 (3) sentence 2 applies with the necessary modifications.

						
					

					
							
							(3)

						
							
							If a creditor applies for commencement of proceedings, prior to its decision on the application the insolvency court shall give the debtor the opportunity to lodge an application as well. If the debtor lodges an application, subsection (1) shall also apply to the creditor’s application. In this case the debtor shall, in the first place, attempt to reach an out-of-court agreement pursuant to section 305 (1) No. 1.

						
					

					
							
							Section 307 – Service on the Creditors

						
					

					
							
							(1)

						
							
							The insolvency court shall serve the debt settlement plan and statement of assets and liabilities on the creditors named by the debtor and at the same time request that the creditors comment on the lists specified in section 305 (1) No. 3 and the debt settlement plan within a strict time limit of one month; the creditors shall be informed that the lists have been deposited with the insolvency court for inspection. At the same time each creditor shall be given the opportunity within the time limit pursuant to sentence 1, with an express reference to the legal consequences of section 308 (3) sentence 2, to verify the details of its claim in the list of claims deposited for inspection with the insolvency court and if necessary to supplement the details. Section 8 (1) sentences 2 and 3 and subsections (2) and (3) do not apply to service pursuant to sentence 1.

						
					

					
							
							(2)

						
							
							If a creditor’s comments are not received by the court with the time limit stated in subsection (1) sentence 1, this creditor shall be deemed to have approved the debt settlement plan. This must be pointed out in the request for comments.

						
					

					
							
							(3)

						
							
							After expiry of the time limit pursuant to subsection (1) sentence 1 the debtor shall be given the opportunity to amend or supplement the debt settlement plan within a time limit to be determined by the court, if this appears necessary based on the comments submitted by a creditor or expedient for facilitating a mutually agreed debt settlement. Where necessary, the amendments or additions shall be served on the creditors. Subsection (1) sentences 1 and 3 and subsection (2) apply with the necessary modifications.

						
					

					
							
							Section 308 – Acceptance of the Debt Settlement Plan

						
					

					
							
							(1)

						
							
							If no creditor has raised objections to the debt settlement plan or if approval is substituted pursuant to section 309, the debt settlement plan is deemed to have been accepted; the insolvency court shall issue an order to this effect. The debt settlement plan has the effect of a settlement within the meaning of section 794 (1) No. 1 of the Code of Civil Procedure [Zivilprozessordnung]. An official copy of the debt settlement plan and the order pursuant to sentence 1 shall be served on the creditors and the debtor.

						
					

					
							
							(2)

						
							
							The applications for commencement of insolvency proceedings and for the grant of discharge of residual debt are deemed to have been withdrawn.

						
					

					
							
							(3)

						
							
							If claims are not included in the debtor’s list and have also not been taken into consideration subsequently on realisation of the debt settlement plan, the creditors may demand fulfilment from the debtor. This shall not apply insofar as a creditor failed to add the details of its claims to the list of claims deposited for inspection with the insolvency court within the time limit set by the court, although the debt settlement plan was sent to this creditor and the claim arose prior to the expiry of the time limit; the claim is extinguished to this extent.

						
					

					
							
							Section 309 – Substitution of Approval

						
					

					
							
							(1)

						
							
							If the debt settlement plan has been approved by more than half of the named creditors and if the total of the claims of the assenting creditors amounts to more than half of the total of the claims of the named creditors, on application by a creditor or the debtor the insolvency court shall substitute the objections of a creditor to the debt settlement plan with approval. This shall not apply if

						
					

					
							
							
							1. the creditor who raised objections does not receive a fair share in relation to the other creditors or

						
					

					
							
							
							2. this creditor is likely to be placed in a worse economic position as a result of the debt settlement plan than would be the case if the proceedings relating to the applications for commencement of insolvency proceedings and for the grant of discharge of residual debt had been conducted; in case of doubt the income, assets and family circumstances of the debtor applicable at the time of the application pursuant to sentence 1 shall be taken as a basis throughout the duration of the proceedings.

						
					

					
							
							(2)

						
							
							The creditor shall be heard prior to the decision. The reasons pursuant to subsection (1) sentence 2 opposing the substitution of the creditor’s objections with approval must be demonstrated to the satisfaction of the court. The applicant and the creditor whose objections have been substituted with approval have the right of immediate appeal against the order. Section 4a (2) applies with the necessary modifications.

						
					

					
							
							(3)

						
							
							If a creditor credibly establishes facts which give rise to serious doubts as to whether a claim stated by the debtor exists or is for a higher or a lower amount than stated and if the outcome of the dispute is decisive with regard to whether the creditor receives a fair share in relation to the other creditors (subsection (1) sentence 2 No. 1), the objections of this creditor cannot be substituted with approval.

						
					

					
							
							Section 310 – Costs

						
					

					
							
							
							The creditors do not have a claim against the debtor for reimbursement of the costs incurred by them in connection with the debt settlement plan.

						
					

					
							
							Section 311 – Resumption of Proceedings Relating to the Application for Commencement of Insolvency Proceedings

						
					

					
							
							
							If objections to the debt settlement plan are raised that are not substituted with court approval pursuant to section 309, the proceedings relating to the application for commencement of insolvency proceedings are resumed ex officio.

						
					

					
							
							Section 312 (repealed)

						
					

					
							
							Section 313 (repealed)

						
					

					
							
							Section 314 (repealed)

						
					

					
							
							Part Eleven – Special Types of Insolvency Proceedings

						
					

					
							
							Chapter One – Insolvency Proceedings Relating to a Deceased’s Estate

						
					

					
							
							Section 315 – Local Jurisdiction

						
					

					
							
							
							The insolvency court within whose district the deceased had his/her place of general jurisdiction at the time of his/her death has exclusive local jurisdiction in respect of insolvency proceedings relating to a deceased’s estate. If the centre of a self-employed economic activity carried on by the deceased was located in a different place, the insolvency court within whose district this place is located has exclusive jurisdiction.

						
					

					
							
							Section 316 – Admissibility of Commencement

						
					

					
							
							(1) 

						
							
							Commencement of insolvency proceedings is not excluded by reason of the fact that the heir has not yet accepted the inheritance or that he/she has unlimited liability for the liabilities of the estate.

						
					

					
							
							(2) 

						
							
							If there are several heirs, proceedings may also be commenced subsequent to division of the estate.

						
					

					
							
							(3) 

						
							
							Insolvency proceedings shall not take place in respect of a share in an inheritance.

						
					

					
							
							Section 317 – Parties Entitled to Apply for Commencement

						
					

					
							
							(1) 

						
							
							Commencement of insolvency proceedings relating to a deceased’s estate may be applied for by any heir, the administrator of the estate or any other curator of the estate, an executor entitled to manage the estate and any creditor of the estate.

						
					

					
							
							(2) 

						
							
							If the application is not submitted by all the heirs, it shall be admissible if the ground for commencement is demonstrated to the satisfaction of the court. The insolvency court shall hear the other heirs.

						
					

					
							
							(3) 

						
							
							Where an executor is entitled to manage the estate, if the heir applies for commencement of proceedings the executor shall be heard; if the executor applies for commencement of proceedings, the heir shall be heard.

						
					

					
							
							Section 318 – Right of Application in case of Joint Marital Property

						
					

					
							
							(1)

						
							
							If the deceased’s estate forms part of the joint marital property of a community of property, both the spouse who is the heir and the spouse who is not the heir but who manages the joint marital property alone or jointly with the other spouse may apply for commencement of insolvency proceedings relating to the deceased’s estate. The consent of the other spouse is not required. The spouses retain the right of application if the community of property ends.

						
					

					
							
							(2)

						
							
							If the application is not submitted by both spouses, it shall be admissible if the ground for commencement is demonstrated to the satisfaction of the court. The insolvency court shall hear the other spouse.

						
					

					
							
							(3)

						
							
							Subsections (1) and (2) apply with the necessary modifications to civil partners.

						
					

					
							
							Section 319 – Time Limit for Application

						
					

					
							
							
							An application by a creditor of the estate for commencement of insolvency proceedings is inadmissible if two years have elapsed since acceptance of the inheritance.

						
					

					
							
							Section 320 – Grounds for Commencement

						
					

					
							
							
							The grounds for commencement of insolvency proceedings relating to a deceased’s estate are illiquidity and overindebtedness. If the heir, the administrator of the estate or any other curator of the estate or an executor applies for commencement of proceedings, imminent illiquidity is also a ground for commencement.

						
					

					
							
							Section 321 – Compulsory Enforcement after Death of Deceased

						
					

					
							
							
							Compulsory enforcement measures against the estate undertaken after the death of the deceased do not confer any right to separate satisfaction.

						
					

					
							
							Section 322 – Avoidable Legal Acts by the Heir

						
					

					
							
							
							If the heir has satisfied claims to a compulsory portion, legacies or testamentary burdens prior to commencement of insolvency proceedings, this legal act may be avoided in the same way as gratuitous performance by the heir.

						
					

					
							
							Section 323 – Heir’s Expenses

						
					

					
							
							
							The heir has no right of retention on account of the expenses which are reimbursable to him/her out of the estate under sections 1978 and 1979 of the Civil Code [Bürgerliches Gesetzbuch].

						
					

					
							
							Section 324 – Preferential Liabilities

						
					

					
							
							(1) 

						
							
							In addition to the liabilities specified in sections 54 and 55, preferential liabilities are:

						
					

					
							
							
							1. the expenses reimbursable to the heir out of the estate under sections 1978 and 1979 of the Civil Code [Bürgerliches Gesetzbuch];

						
					

					
							
							
							2. the deceased’s funeral costs; 

						
					

					
							
							
							3. the costs to the estate of proceedings for an official declaration of death in respect of the deceased;

						
					

					
							
							
							4. the costs of opening a testamentary disposition by the deceased and the court costs of securing the estate, curatorship, public notice to the creditors of the estate and filing an inventory;

						
					

					
							
							
							5. liabilities arising out of transactions under-taken by a curator or an executor;

						
					

					
							
							
							6. liabilities which have arisen for the heir towards a curator, an executor or an heir who has disclaimed his/her inheritance from the management of the estate by such persons insofar as the creditors of the estate would be liable if the designated persons had had to undertake the transactions for them.

						
					

					
							
							(2)

						
							
							In the event of a deficiency of assets, the liabilities specified in subsection (1) shall have the ranking of liabilities under section 209 (1) No. 3.

						
					

					
							
							Section 325 – Liabilities of the Estate

						
					

					
							
							
							In insolvency proceedings relating to a deceased’s estate, only the liabilities of the estate may be claimed.

						
					

					
							
							Section 326 – Claims of the Heirs

						
					

					
							
							(1)

						
							
							The heir may assert the claims to which he/she is entitled against the deceased.

						
					

					
							
							(2)

						
							
							If the heir has settled a liability of the estate, insofar as such settlement is not deemed to have been made for the account of the deceased’s estate pursuant to section 1979 of the Civil Code [Bürgerliches Gesetzbuch], he/she shall take the place of the creditor unless he/she has unlimited liability for the liabilities of the estate.

						
					

					
							
							(3)

						
							
							If the heir has unlimited liability towards an individual creditor he/she may assert the creditor’s claim in the event that the creditor does not assert the claim.

						
					

					
							
							Section 327 – Subordinated Liabilities

						
					

					
							
							(1)

						
							
							The following liabilities are subordinated to the liabilities specified in section 39 and shall be satisfied in the following order and in proportion to their respective amounts if they have equal ranking:

						
					

					
							
							
							1. liabilities towards persons entitled to a compulsory portion;

						
					

					
							
							
							2. liabilities arising out of legacies and testamentary burdens arranged by the deceased;

						
					

					
							
							
							3. (repealed)

						
					

					
							
							(2)

						
							
							A legacy through which the right of the beneficiary to the compulsory portion is excluded pursuant to section 2307 of the Civil Code [Bürgerliches Gesetzbuch] has the same ranking as the right to a compulsory portion insofar as it does not exceed the compulsory portion. If the deceased instructed by testamentary disposition that a legacy or testamentary burden should be satisfied before another legacy or testamentary burden, such legacy or testamentary burden shall have prior ranking.

						
					

					
							
							(3)

						
							
							A liability due to a creditor excluded by means of the public notice procedure or having the same status as an excluded creditor pursuant to section 1974 of the Civil Code [Bürgerliches Gesetzbuch] shall be satisfied only after the liabilities specified in section 39 and, if this liability is included in the liabilities specified in subsection (1), only after the liabilities with which it would have equal ranking without the restriction. The restrictions shall not affect the order of ranking in other respects.

						
					

					
							
							Section 328 – Returned Assets

						
					

					
							
							(1)

						
							
							Assets returned to the insolvency estate as a consequence of the avoidance of a legal act undertaken by or in relation to the deceased may not be used for settlement of the liabilities specified in section 327 (1).

						
					

					
							
							(2)

						
							
							Assets which have to be returned to the insolvency estate by the heir on the basis of sections 1978 to 1980 of the Civil Code [Bürgerliches Gesetzbuch] may by claimed by the creditors excluded by means of the public notice procedure or having the same status as an excluded creditor pursuant to section 1974 of the Civil Code [Bürgerliches Gesetzbuch] only insofar as the heir would also be liable to make restitution pursuant to the provisions on the restitution of unjust enrichment.

						
					

					
							
							Section 329 – Subsequent Succession

						
					

					
							
							
							Sections 323, 324 (1) No. 1 and section 326 (2) and (3) apply to the prior heirs even after the occurrence of subsequent succession.

						
					

					
							
							Section 330 – Purchase of an Inheritance

						
					

					
							
							(1)

						
							
							If the heir has sold the inheritance the purchaser shall take his/her place in the insolvency proceedings.

						
					

					
							
							(2)

						
							
							The heir is entitled to apply for commencement of insolvency proceedings like a creditor of the deceased’s estate with respect to a liability of the estate to be settled by the purchaser on the basis of the relationship between the heir and the purchaser. He/she shall also have the same right in respect of any other liability of the estate unless he/she has unlimited liability or an order subjecting the estate to administration is issued. Sections 323, 324 (1) No. 1 and section 326 shall apply to the heirs even after the sale of the inheritance.

						
					

					
							
							(3)

						
							
							Subsections (1) and (2) shall apply with the necessary modifications in the event that a party sells an inheritance acquired by contract or has placed himself/herself under an obligation in another way to sell an inheritance which has devolved on him/her or which he/she has otherwise acquired.

						
					

					
							
							Section 331 – Simultaneous Insolvency of the Heir

						
					

					
							
							(1)

						
							
							In insolvency proceedings relating to the assets of the heir, sections 52, 190, 192, 198 and 237 (1) sentence 2 apply with the necessary modifications to creditors of the estate to whom the heir has unlimited liability if insolvency proceedings are also commenced in respect of the deceased’s estate or if an order subjecting the estate to administration is issued.

						
					

					
							
							(2)

						
							
							The same shall apply if one spouse is the heir and the deceased’s estate forms part of the joint marital property which is managed by the other spouse alone, including in insolvency proceedings relating to the assets of the other spouse and, if the joint marital property is jointly managed by the spouses, including in insolvency proceedings relating to the joint marital property and in insolvency proceedings relating to the other assets of the spouse who is not the heir. Sentence 1 applies with the necessary modifications to life partners.

						
					

					
							
							
					

					
							
							Chapter Two – Insolvency Proceedings Relating to the Joint Marital Property of a Continued Community of Property

						
					

					
							
							Section 332 – Reference to Insolvency Proceedings Relating to a Deceased’s Estate 

						
					

					
							
							(1)

						
							
							In the case of continued community of property, sections 315 to 331 apply with the necessary modifications to insolvency proceedings relating to the joint marital property.

						
					

					
							
							(2)

						
							
							Only those creditors whose claims already existed as obligations on the joint marital property when the continuation of community of property occurred are insolvency creditors.

						
					

					
							
							(3)

						
							
							The descendants entitled to a share are not entitled to apply for commencement of proceedings. They shall, however, be heard by the insolvency court in relation to an application for commencement of insolvency proceedings.

						
					

					
							
							
					

					
							
							Chapter Three – Insolvency Proceedings Relating to the Jointly Managed Joint Marital Property of a Community of Property 

						
					

					
							
							Section 333 – Right of Application. Grounds for Commencement

						
					

					
							
							(1)

						
							
							Any creditor who can demand fulfilment of an obligation from the joint marital property is entitled to apply for commencement of insolvency proceedings relating to the joint marital property of a community of property that is jointly managed by the spouses.

						
					

					
							
							(2)

						
							
							Each spouse is also entitled to submit an application. If the application is not submitted by both spouses it shall be admissible if the illiquidity of the joint marital property is demonstrated to the satisfaction of the court; the insolvency court shall hear the other spouse. If the application is submitted by both spouses, imminent illiquidity shall also constitute a ground for commencement of proceedings.

						
					

					
							
							(3)

						
							
							 Subsections (1) and (2) apply with the necessary modifications to life partners. 

						
					

					
							
							Section 334 – Personal Liability of the Spouses

						
					

					
							
							(1)

						
							
							Where the fulfilment of obligations may be demanded from the joint marital property, the personal liability of the spouses or life partners for such obligations may be claimed only by the insolvency administrator or supervisor for the duration of the insolvency proceedings.

						
					

					
							
							(2)

						
							
							In the case of an insolvency plan, section 227 (1) applies with the necessary modifications to the personal liability of the spouses or life partners.

						
					

					
							
							Part Twelve – International Insolvency Law

						
					

					
							
							Chapter One – General Provisions

						
					

					
							
							Section 335 – Principle

						
					

					
							
							
							Unless otherwise provided, the law applicable to insolvency proceedings and their effects shall be that of the state within the territory of which the proceedings have been commenced.

						
					

					
							
							Section 336 – Contracts Relating to Immovable Property

						
					

					
							
							
							The effects of insolvency proceedings on a contract relating to a right in rem in immovable property or a right to make use of immovable property shall be governed by the law of the state in which the immovable property is situated. In the case of an asset registered in the Register of Ships, Register of Ships under Construction or Register of Liens on Aircraft, the applicable law shall be that of the state under the supervision of which the register is kept.

						
					

					
							
							Section 337 – Employment Relationships

						
					

					
							
							
							The effects of insolvency proceedings on an employment relationship shall be governed by the law applicable to the employment relationship under Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on the law applicable to contractual obligations (Rome I) (Official Journal L 177 of 4.7.2008, p. 6).

						
					

					
							
							Section 338 – Set-off

						
					

					
							
							
							Commencement of insolvency proceedings shall not affect the right of set-off of an insolvency creditor if such set-off is permitted under the law applicable to the debtor’s claim at the time of commencement of insolvency proceedings.

						
					

					
							
							Section 339 – Avoidance in Insolvency

						
					

					
							
							
							A legal act may be avoided if the requirements for the avoidance of legal acts in insolvency under the law of the state where the proceedings were commenced are met, unless the opposing party proves that the law of another state is applicable to the legal act and the legal act is not open to challenge in any way under this law.

						
					

					
							
							Section 340 – Organised Markets. Repurchase Agreements

						
					

					
							
							(1)

						
							
							The effects of the insolvency proceedings on the rights and obligations of a participant in an organised market pursuant to section 2 (11) of the Securities Trading Act [Wertpapierhandelsgesetz] are governed by the law of the state which applies to this market.

						
					

					
							
							(2)

						
							
							The effects of the insolvency proceedings on repurchase agreements within the meaning of section 340b of the Commercial Code [Handelsgesetzbuch], and on contracts for novation and netting agreements, are governed by the law of the state which is applicable to these contracts.

						
					

					
							
							(3)

						
							
							Subsection (1) applies with the necessary modifications to the participants in a system within the meaning of section 1 (16) of the Banking Act [Kreditwesengesetz].

						
					

					
							
							Section 341 – Exercise of Creditors’ Rights 

						
					

					
							
							(1)

						
							
							Each creditor may file its claims in the main insolvency proceedings and in any secondary insolvency proceedings.

						
					

					
							
							(2)

						
							
							The insolvency administrator is entitled to file a claim which has been filed in the proceedings for which he/she has been appointed in other insolvency proceedings relating to the debtor’s assets. The creditor’s right to decline or withdraw the filing of a claim is unaffected.

						
					

					
							
							(3)

						
							
							The administrator is deemed to be authorised to exercise the voting right arising from a claim filed in the proceedings for which he/she has been appointed in other insolvency proceedings relating to the debtor’s assets unless the creditor determines otherwise.

						
					

					
							
							Section 342 – Return. Imputation

						
					

					
							
							(1)

						
							
							If an insolvency creditor receives something through compulsory enforcement, through a payment by the debtor or in another way at the expense of the insolvency estate out of the assets that are not situated in the state where the insolvency proceedings were commenced, it shall return what it has obtained to the insolvency administrator. The provisions on the legal consequences of unjust enrichment apply with the necessary modifications.

						
					

					
							
							(2)

						
							
							The insolvency creditor may retain what it has obtained in insolvency proceedings commenced in another state. However, it will be included in distributions only if the other creditors are put on an equal footing.

						
					

					
							
							(3)

						
							
							On the request of the insolvency administrator the insolvency creditor shall provide information about what it has obtained.

						
					

					
							
							
					

					
							
							Chapter Two – Foreign Insolvency Proceedings

						
					

					
							
							Section 343 – Recognition

						
					

					
							
							(1)

						
							
							The commencement of foreign insolvency proceedings shall be recognised. This shall not apply

						
					

					
							
							
							1. if the courts of the state where the proceedings are commenced do not have jurisdiction under German law;

						
					

					
							
							
							2. insofar as the effects of recognition would be manifestly incompatible with material principles of German law and, in particular, incompatible with basic rights.

						
					

					
							
							(2)

						
							
							Subsection (1) applies with the necessary modifications to protective measures which are taken subsequent to the application for commencement of insolvency proceedings and to decisions issued in relation to the implementation or termination of recognised insolvency proceedings.

						
					

					
							
							Section 344 – Protective Measures

						
					

					
							
							(1)

						
							
							If a preliminary administrator has been appointed abroad prior to commencement of the main insolvency proceedings, on his/her application the competent insolvency court may order the measures pursuant to section 21 that appear necessary to secure the assets covered by domestic secondary insolvency proceedings.

						
					

					
							
							(2) 

						
							
							The preliminary administrator also has the right of immediate appeal against the order.

						
					

					
							
							Section 345 – Publication

						
					

					
							
							(1) 

						
							
							If the requirements for recognition of the commencement of proceedings are fulfilled, on application by the foreign insolvency administrator the insolvency court shall publish the main content of the decision commencing insolvency proceedings and of the decision appointing the insolvency administrator domestically. Section 9 (1) and (2) and section 30 (1) apply with the necessary modifications. If the commencement of insolvency proceedings has been published, the termination of proceedings shall be published in the same manner.

						
					

					
							
							(2)

						
							
							If the debtor has an establishment on domestic territory, publication takes place ex officio. The insolvency administrator or a permanent representative pursuant to section 13e (2) sentence 5 No. 3 of the Commercial Code [Handelsgesetzbuch] shall notify the insolvency court having jurisdiction in accordance with section 348 (1).

						
					

					
							
							(3)

						
							
							The application is admissible only if it is credibly established that the factual requirements for recognition of the commencement of proceedings are present. An official copy of the order instructing publication shall be issued to the administrator. The foreign administrator has the right of immediate appeal against the decision of the insolvency court refusing publication.

						
					

					
							
							Section 346 – Land Register

						
					

					
							
							(1) 

						
							
							If the debtor’s power of disposal is restricted as a result of the commencement of proceedings or the ordering of protective measures under section 343 (2) or section 344 (1), on application by the foreign insolvency administrator the insolvency court shall request the Land Registry to register the commencement of insolvency proceedings and the nature of the restriction of the debtor’s power of disposal in the Land Register:

						
					

					
							
							
							1. in respect of plots of land for which the debtor is registered as owner;

						
					

					
							
							
							2. in respect of the debtor’s registered rights in plots of land and in registered rights if there are concerns, based on the type of rights and in the circumstances, that the insolvency creditors would be disadvantaged in the absence of registration.

						
					

					
							
							(2)

						
							
							An application under subsection (1) is admissible only if it is demonstrated to the satisfaction of the court that the factual requirements for recognition of the commencement of proceedings are present. The foreign administrator has the right of immediate appeal against the decision of the insolvency court. Section 32 (3) sentence 1 applies with the necessary modifications to the deletion of the entry.

						
					

					
							
							(3)

						
							
							Subsections (1) and (2) apply with the necessary modifications to the registration of commencement of insolvency proceedings in the Register of Ships, Register of Ships under Construction and Register of Liens on Aircraft.

						
					

					
							
							Section 347 – Proof of Appointment of Administrator. Notification of the Court

						
					

					
							
							(1) 

						
							
							The foreign insolvency administrator shall prove his/her appointment by means of a certified copy of the decision appointing him/her or by means of other certification issued by the competent agency. The insolvency court may require a translation which must be certified by a person authorised to do so in the state in which proceedings are commenced.

						
					

					
							
							(2) 

						
							
							The foreign insolvency administrator who has lodged an application pursuant to sections 344 to 346 shall inform the insolvency court about all significant changes to the foreign proceedings and about all other foreign insolvency proceedings known to him/her relating to the debtor’s assets.

						
					

					
							
							Section 348 – Competent Insolvency Court. Co-operation between Insolvency Courts

						
					

					
							
							(1)

						
							
							The insolvency court within whose district the establishment is situated or, in the absence of an establishment, assets of the debtor are situated has exclusive jurisdiction for the decisions pursuant to sections 344 to 346. Section 3 (3) applies with the necessary modifications.

						
					

					
							
							(2)

						
							
							If the requirements for recognition of foreign insolvency proceedings are fulfilled or if clarification is required as to whether the requirements are met, the insolvency court may co-operate with the foreign insolvency court and in particular pass on information of relevance to the foreign proceedings.

						
					

					
							
							(3)

						
							
							In order for the proceedings to be appropriately facilitated or processed more rapidly, the governments of the Federal States are authorised to allocate the decisions pursuant to sections 344 to 346 for the districts of several insolvency courts to one of these by statutory order. The governments of the Federal States may delegate this power to the administration of justice departments of the Federal States.

						
					

					
							
							(4)

						
							
							The Federal States may agree that the decisions pursuant to sections 344 to 346 for several Federal States are allocated to the courts of one Federal State. If an application pursuant to sections 344 to 346 is received by a court without jurisdiction it shall forward the application without delay to the court with jurisdiction and inform the applicant accordingly.

						
					

					
							
							
							Commentary:

							Subsection (1) sentence 2 was amended with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256)

						
					

					
							
							Section 349 – Disposals of Immovable Assets

						
					

					
							
							(1)

						
							
							If the debtor disposes of an asset in the insolvency estate that is registered domestically in the Land Register, Register of Ships, Register of Ships under Construction or Register of Liens on Aircraft, or if the debtor disposes of a right in such an asset, sections 878, 892 and 893 of the Civil Code [Bürgerliches Gesetzbuch], section 3 (3) and also sections 16 and 17 of the Act Governing Rights in Registered Ships and Ships under Construction [Gesetz über Rechte an eingetragenen Schiffen und Schiffsbauwerken] and section 5 (3) and also sections 16 and 17 of the Act Governing Rights [Gesetz über Rechte an Luftfahrzeugen] in Aircraft shall apply.

						
					

					
							
							(2)

						
							
							If a priority notice is registered domestically in the Land Register, Register of Ships, Register of Ships under Construction or Register of Liens on Aircraft in order to secure a claim, section 106 remains unaffected.

						
					

					
							
							Section 350 – Performance to the Debtor

						
					

					
							
							
							Where performance is rendered to the debtor domestically in fulfilment of an obligation although the obligation had to be fulfilled for the benefit of the insolvency estate of the foreign insolvency proceedings, the party rendering performance shall be deemed to have discharged the obligation if it was unaware at the time of performance of the commencement of proceedings. If it rendered performance prior to the publication provided for in section 345, it shall be presumed to have been unaware of the commencement of proceedings.

						
					

					
							
							Section 351 – Rights in Rem

						
					

					
							
							(1)

						
							
							Commencement of the foreign insolvency proceedings shall not affect the right of a third party in an asset of the insolvency estate that was situated on domestic territory at the time of commencement of the foreign insolvency proceedings which grants entitlement to segregation or to separate satisfaction under domestic law.

						
					

					
							
							(2)

						
							
							Notwithstanding section 336 sentence 2, the effects of foreign insolvency proceedings on the debtor’s rights in immovable assets that are situated on domestic territory shall be determined in accordance with German law.

						
					

					
							
							Section 352 – Interruption and Resumption of Court Proceedings

						
					

					
							
							(1)

						
							
							Court proceedings pending at the time of commencement of foreign insolvency proceedings relating to the insolvency estate are interrupted by commencement of the foreign insolvency proceedings. The interruption shall continue until the court proceedings are taken up by a person who is authorised in accordance with the law of the state where the insolvency proceedings have been commenced to resume the court proceedings or until the insolvency proceedings are terminated.

						
					

					
							
							(2)

						
							
							Subsection (1) applies with the necessary modifications where the power to manage and dispose of the debtor’s assets has passed to a preliminary insolvency administrator through the ordering of protective measures pursuant to section 343 (2).

						
					

					
							
							Section 353 – Enforceability of Foreign Decisions

						
					

					
							
							(1) 

						
							
							Compulsory enforcement based on a decision handed down in foreign insolvency proceedings may be pursued only if such compulsory enforcement is ruled admissible by a judgment for enforcement. Section 722 (2) and section 723 (1) of the Code of Civil Procedure [Zivilprozessordnung] apply with the necessary modifications.

						
					

					
							
							(2) 

						
							
							Subsection (1) applies with the necessary modifications to the protective measures specified in section 343 (2).

						
					

					
							
							Chapter Three – Territorial Insolvency Proceedings Relating to Domestic Assets

						
					

					
							
							Section 354 – Requirements for Territorial Insolvency Proceedings

						
					

					
							
							(1) 

						
							
							If a German court does not have jurisdiction to commence insolvency proceedings in respect of all the debtor’s assets but the debtor has an establishment or other assets on domestic territory, on application by a creditor separate insolvency proceedings may be brought in respect of the debtor’s domestic assets (territorial insolvency proceedings).

						
					

					
							
							(2) 

						
							
							If the debtor does not have an establishment on domestic territory, the application of a creditor for commencement of territorial insolvency proceedings is admissible only if this creditor has a particular interest in the commencement of proceedings, in particular if it is likely to be placed in a substantially worse position in foreign proceedings than in domestic proceedings. The particular interest must be demonstrated by the applicant to the satisfaction of the court.

						
					

					
							
							(3) 

						
							
							The insolvency court within whose district the establishment is situated or, in the absence of an establishment, assets of the debtor are situated has exclusive jurisdiction for the proceedings. Section 3 (3) applies with the necessary modifications. 

						
					

					
							
							
							Commentary:

							Subsection (3) sentence 2 was amended with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Section 355 – Discharge of Residual Debt. Insolvency Plan

						
					

					
							
							(1)

						
							
							The provisions on discharge of residual debt are not applicable in territorial insolvency proceedings.

						
					

					
							
							(2)

						
							
							An insolvency plan providing for deferment, waiver or other restrictions on the creditors’ rights may be confirmed in these proceedings only if all creditors affected have approved the plan.

						
					

					
							
							Section 356 – Secondary Insolvency Proceedings

						
					

					
							
							(1)

						
							
							Recognition of foreign main insolvency proceedings does not exclude secondary insolvency proceedings in respect of the domestic assets. Sections 357 and 358 are applicable in addition in respect of secondary insolvency proceedings.

						
					

					
							
							(2)

						
							
							The foreign insolvency administrator is also entitled to apply for commencement of secondary insolvency proceedings.

						
					

					
							
							(3)

						
							
							The proceedings shall be commenced without a ground for commencement having to be established.

						
					

					
							
							Section 357 – Co-operation between Insolvency Administrators

						
					

					
							
							(1)

						
							
							The insolvency administrator shall notify the foreign administrator without delay of all circumstances which may be of relevance for implementation of the foreign proceedings. He/she shall give the foreign administrator the opportunity to submit proposals for the realisation or other use of the domestic assets.

						
					

					
							
							(2)

						
							
							The foreign administrator is entitled to attend the creditors’ meetings.

						
					

					
							
							(3)

						
							
							An insolvency plan must be forwarded to the foreign administrator for comment. The foreign administrator is entitled to submit his/her own plan. Section 218 (1) sentences 2 and 3 apply with the necessary modifications.

						
					

					
							
							Section 358 – Surplus on Final Distribution

						
					

					
							
							
							If all claims can be satisfied in full by the final distribution in the secondary insolvency proceedings, the insolvency administrator shall hand over any surplus remaining to the foreign administrator of the main insolvency proceedings.

						
					

					
							
							Part Thirteen – Entry into Force

						
					

					
							
							Section 359 – Reference to the Introductory Act

						
					

					
							
							
							This Act comes into force on the day appointed by the Introductory Act to the Insolvency Code [Einführungsgesetz zur Insolvenzordnung].

						
					

				
			

			

			
				
					1 Unless a reference is specifically to a natural person or to a legal entity, all references to ‘the debtor’ and pronouns relating thereto should be construed as referring to male and female natural persons and legal entities.

				

				
					2 www.insolvenzbekanntmachungen.de

				

			

		

	

		
			Act to Temporarily Suspend the Obligation to Apply for Commencement of Insolvency Proceedings and to Limit Directors’ Liability in the Case of Insolvency Caused by the Covid-19 Pandemic (COVID-19-Insolvenzaussetzungsgesetz, COVInsAG)

			of 27 March 2020 (Federal Law Gazette [BGBl.] I 2020, p. 569), most recently amended by Article 1 of the Act of         15 February 2021 (Federal Law Gazette [BGBl.] I 2021, p. 237)

		

		
			
			

		

		
			
				
					
					
				
				
					
							
							Section 1 – Suspension of the Obligation to Apply for Commencement of Insolvency Proceedings

						
					

					
							
							(1)

						
							
							The obligation to file an application for commencement of insolvency proceedings under section 15a of the Insolvency Code (Insolvenzordnung, InsO) and under section 42 (2) of the Civil Code (Bürgerliches Gesetzbuch) is suspended until 30 September 2020. This does not apply where material insolvency is not a consequence of the spread of the SARS-CoV-2 virus (Covid-19 pandemic) or where there are no prospects of remedying existing illiquidity. If the debtor was not illiquid on 31 December 2019, it is assumed that material insolvency is a consequence of the Covid-19 pandemic and that there are prospects of remedying existing illiquidity. If the debtor is a natural person, section 290 (1) No. 4 InsO applies, with the proviso that a refusal of discharge of residual debt may not be based on a delay in the commencement of insolvency proceedings in the period from 1 March 2020 to 30 September 2020. Sentences 2 and 3 apply mutatis mutandis.

						
					

					
							
							(2)

						
							
							From 1 October 2020 to 31 December 2020, only the obligation to file an application for commencement of insolvency proceedings due to overindebtedness is suspended in accordance with subsection (1).

						
					

					
							
							(3)

						
							
							From 1 January 2021 to 30 April 2021, the obligation to file an application for commencement of insolvency proceedings is suspended in accordance with subsection (1) for the managers of debtors that, during the period from 1 November 2020 to 28 February 2021, submitted an application for financial assistance as part of government aid programmes to mitigate the consequences of the Covid-19 pandemic. If for legal or factual reasons it was not possible to submit such application during that period, sentence 1 also applies to debtors that are eligible to apply for assistance under the terms of the government aid programme. Sentences 1 and 2 do not apply if there is clearly no prospect of receiving the assistance or the assistance obtainable is insufficient to remedy material insolvency.  

						
					

					
							
							Section 2 – Consequences of Suspension

						
					

					
							
							(1)

						
							
							Where the obligation to file an application for commencement of insolvency proceedings has been suspended in accordance with section 1 (1), 

						
					

					
							
							
							1. payments that are made in the ordinary course of business, in particular those payments which serve to maintain or resume business operations or to implement a recovery concept, are deemed to be compatible with the due care of a prudent manager within the meaning of section 64 sentence 2 of the Act Concerning Limited Liability Companies (Gesetz betreffend die Gesellschaften mit beschränkter Haftung), section 92 (2) sentence 2 of the Stock Corporation Act (Aktiengesetz), section 130a (1) sentence 2, also in conjunction with section 177a sentence 1, of the Commercial Code (Handelsgesetzbuch) and section 99 sentence 2 of the Cooperative Societies Act (Genossenschaftsgesetz);

						
					

					
							
							
							2. the repayment on or before 30 September 2023 of a new loan that was granted during the suspension period, as well as the provision of collateral to secure such a loan during the suspension period, is deemed not prejudicial to creditors; this also applies to the repayment of shareholder loans and payments on claims arising out of legal acts corresponding in economic terms to such a loan, but not to the provision of collateral for them; section 39 (1) No. 5 and section 44a InsO do not apply to insolvency proceedings in respect of the debtor’s assets that were applied for on or before 30 September 2023;

						
					

					
							
							
							3. loans granted and collateral provided during the suspension period will not be considered as contributing to delay in the filing of an application for commencement of insolvency proceedings in a manner that is contra bonos mores;

						
					

					
							
							
							4. legal acts that provided security to or enabled the satisfaction of the other party which such party had a right to claim in that manner and at that time may not be avoided in subsequent insolvency proceedings; this does not apply where the other party was aware that the debtor’s restructuring and financing efforts were not suited to remedying the illiquidity that had occurred. The same applies to 

						
					

					
							
							
							a) performance in lieu of that owed or assumption of another liability in lieu of performance;

						
					

					
							
							
							b) payments by a third party at the debtor’s instruction;

						
					

					
							
							
							c) the provision of collateral different from that which was originally agreed upon, unless it is of greater value;

						
					

					
							
							
							d) the shortening of the time allowed for payment;

						
					

					
							
							
							5. payments toward claims made on or before 31 March 2022 on the basis of deferments granted on or before 28 February 2021 are deemed not prejudicial to creditors provided that insolvency proceedings in respect of the debtor’s assets had not been commenced by the end of 18 February 2021.

						
					

					
							
							(2)

						
							
							Subsection (1) Nos. 2 to 5 also applies to enterprises that are not subject to an obligation to apply for commencement of insolvency proceedings and to debtors that are neither illiquid nor overindebted.

						
					

					
							
							(3)

						
							
							Subsection (1) Nos. 2 and 3 applies to loans granted by the Kreditanstalt für Wiederaufbau and its financing partners or by other institutions as part of government aid programmes launched on account of the Covid-19 pandemic, even where the loan is granted or collateral is provided for it after the end of the suspension period and without a time limit for its repayment.

						
					

					
							
							(4)

						
							
							To the extent that the obligation to file an application for commencement of insolvency proceedings is suspended in accordance with section 1 (2) and the debtor is not illiquid, subsection (1) is applicable. Subsection (2) applies mutatis mutandis. Subsection (3) remains unaffected.

						
					

					
							
							(5)

						
							
							If the obligation to file an application for commencement of insolvency proceedings is suspended in accordance with section 1 (3), subsections (1) to (3) apply mutatis mutandis; however, subsection (1) No. 1 applies with the proviso that section 15b subsection (1) to (3) InsO replaces the provisions referred to therein.

						
					

					
							
							Section 3 – Grounds for Commencement of Insolvency Proceedings Upon Application by Creditors

						
					

					
							
							
							In the case of applications for commencement of insolvency proceedings that are filed by creditors in the period from 28 March 2020 to 28 June 2020, the commencement of insolvency proceedings is conditional on the grounds for insolvency having already existed on 1 March 2020.

						
					

					
							
							Section 4 – Forecast Period for the Overindebtedness Test

						
					

					
							
							
							In derogation from section 19 (2) sentence 1 InsO, in the period from 1 January 2021 to 31 December 2021, a period of four months must be applied in place of the period of twelve months if the overindebtedness of the debtor is attributable to the Covid-19 pandemic. This is presumed if

						
					

					
							
							
							1. the debtor was not illiquid on 31 December 2019;

						
					

					
							
							
							2. the debtor generated a profit from ordinary business activities in the last financial year concluded before 1 January 2020; and

						
					

					
							
							
							3. revenue from ordinary business activities fell by more than 30 per cent in the 2020 calendar year in comparison with the previous year.

						
					

					
							
							Section 5 – Application of Former Law

						
					

					
							
							(1)

						
							
							Unless otherwise provided in the following subsections and section 6, sections 270 to 285 InsO in the version in force until 31 December 2020 continue to apply to self-administration proceedings applied for in the period from 1 January 2021 to 31 December 2021 if the illiquidity or overindebtedness of the debtor is attributable to the Covid-19 pandemic. 

						
					

					
							
							(2)

						
							
							Material insolvency is deemed attributable to the Covid-19 pandemic if the debtor submits a statement issued by a tax advisor, certified public accountant, lawyer or other comparably qualified person experienced in insolvency matters attesting that

						
					

					
							
							
							1. the debtor was neither illiquid nor overindebted on 31 December 2019;

						
					

					
							
							
							2. the debtor generated a profit from ordinary business activities in the last financial year concluded before 1 January 2020; and 

						
					

					
							
							
							3. revenue from ordinary business activities fell by more than 30 per cent in the 2020 calendar year in comparison with the previous year.

						
					

					
							
							
							Sentence 1 applies mutatis mutandis if the requirements to be attested to pursuant to sentence 1 numbers 2 and 3 are not satisfied or not satisfied in full, but the statement attests that by reason of special factors relating to the debtor or the sector to which it belongs or due to other circumstances or conditions, it can nevertheless be assumed that the material insolvency is attributable to the Covid-19 pandemic.

						
					

					
							
							(3)

						
							
							Material insolvency is also deemed attributable to the Covid-19 pandemic if the debtor, in its application for commencement of proceedings, demonstrates that it has no liabilities which had already fallen due on 31 December 2019 and had not yet been disputed on that date. The declaration regarding the accuracy and completeness of information provided pursuant to section 13 (1) sentence 7 InsO must also relate to the information provided pursuant to sentence 1. 

						
					

					
							
							(4)

						
							
							If the court learns that the illiquidity or overindebtedness of the debtor is not attributable to the effects of the Covid-19 pandemic, it can also for this reason

						
					

					
							
							
							1. appoint a preliminary insolvency administrator instead of the preliminary supervisor;

						
					

					
							
							
							2. rescind the order in accordance with section 270b (1) InsO in the version in force until 31 December 2020 before expiry of the time limit; or

						
					

					
							
							
							3. rescind the self-administration order.

						
					

					
							
							(5)

						
							
							If the court orders interim self-administration or self-administration, it can simultaneously order that disposals by the debtor require the approval of the preliminary supervisor or the supervisor. 

						
					

					
							
							(6)

						
							
							Prejudice to the creditors cannot be assumed solely because the debtor has taken no arrangements in order to ensure its ability to meet its obligations under insolvency law.

						
					

					
							
							(7)

						
							
							If the court orders interim self-administration or self-administration, the Insolvency Professionals’ Fee Regulation (Insolvenzrechtliche Vergütungsverordnung) in the version in force until 31 December 2020 applies. The foregoing also applies if the interim self-administration or self-administration is terminated.

						
					

					
							
							Section 6 – Simplified Access to Protective Shield Proceedings

						
					

					
							
							
							The illiquidity of a debtor does not preclude application of section 270b InsO in the version in force until 31 December 2020 in the case of an application for commencement of insolvency proceedings filed during the period from 1 January 2021 to 31 December 2021 if in the statement pursuant to section 270b (1) sentence 3 InsO in the version in force until 31 December 2020 it is also attested that 

						
					

					
							
							
							1. the debtor was not illiquid on 31 December 2019;

						
					

					
							
							
							2. the debtor generated a profit from ordinary business activities in the last financial year concluded before 1 January 2020; and

						
					

					
							
							
							3. revenue from ordinary business activities fell by more than 30 per cent in the 2020 calendar year in comparison with the previous year.

						
					

					
							
							
							Sentence 1 applies mutatis mutandis if the requirements to be attested to pursuant to sentence 1 numbers 2 and 3 are not satisfied or not satisfied in full, but the statement attests that by reason of special factors relating to the debtor or the sector to which it belongs or due to other circumstances or conditions, it can nevertheless be assumed that the illiquidity is attributable to the Covid-19 pandemic. Section 5 (7) applies mutatis mutandis.

						
					

					
							
							Section 7 – Ensuring Equal Treatment of Creditors in Relation to Support Measures Launched on Account of the Covid-19 Pandemic

						
					

					
							
							
							The fact that claims are connected to payments granted by the government under government programmes launched in response to the Covid-19 pandemic is on its own not a suitable criterion for inclusion in the restructuring plan pursuant to section 8 of the Act on the Stabilisation and Restructuring Framework for Businesses (Unternehmensstabilisierungs- und -restrukturierungsgesetz) or for differentiation of groups pursuant to section 9 of the Act on the Stabilisation and Restructuring Framework for Businesses or section 222 InsO. Payments granted by the government within the meaning of sentence 1 means all financial assistance, including the granting of loans, the provision of accessory or non-accessory guarantees or other assumption of default risk with regard to the claims of third parties, provided by public institutions, public corporations or special public entities and entities majority-owned by the Federal Government, Federal States or municipal authorities. If default risk is assumed as part of a payment granted by the government payment, the secured claim is to be regarded as a claim connected with payments granted by the government in accordance with sentence 1.

						
					

				
			

		

	
		
			Extract of the Introductory Act to the Insolvency Code

		(Auszug aus dem Einführungsgesetz zur Insolvenzordnung, EGInsO), Introductory Act to the Insolvency Code of 5 October 1994 (BGBl. [Federal Law Gazette] I 1994, page 2911), as last amended by the laws of 22 December 2020 (BGBl. I 2020, p. 3256 und p. 3328)

		

		
			
			

		

		
			
				
					
					
					
				
				
					
							
							Article 102 – Implementation of Council ­Regulation (EC) No 1346/2000 on ­insolvency proceedings 

						
					

					
							
							Section 1 – Local Jurisdiction

						
					

					
							
							(1) 

						
							
							If, in insolvency proceedings, the German courts are assigned international jurisdiction pursuant to Article 3 (1) of Council Regulation (EC) No 1346/2000 of 29 May 2000 on insolvency proceedings (OJ EC L 160 page 1) where no domestic jurisdiction would be established under section 3 of the Insolvency Code, the insolvency court within whose district the centre of a debtor’s main interests is situated shall have exclusive jurisdiction.

						
					

					
							
							(2) 

						
							
							If the German courts have jurisdiction pursuant to Article 3 (2) of Council Regulation (EC) No 1346/2000, the insolvency court within whose district the establishment belonging to the debtor is situated shall have exclusive jurisdiction. Section 3 (2) of the Insolvency Code applies with the necessary modifications.

						
					

					
							
							(3) 

						
							
							Without prejudice to the jurisdiction under subsections (1) and (2), each domestic insolvency court within whose district assets of the debtor are situated shall have jurisdiction for decisions or other measures under Council Regulation (EC) No 1346/2000. In order for the proceedings to be appropriately facilitated or processed more rapidly, the governments of the Federal States are authorised to allocate the decisions and measures pursuant to Council Regulation (EC) No 1346/2000 for the districts of several insolvency courts to one court by statutory order. The governments of the Federal States may delegate this power to the administration of justice departments of the Federal States.

						
					

					
							
							Section 2 – Reasons for the Order Commencing Proceedings

						
					

					
							
							
							If there is reason to believe that assets of the debtor are situated in another Member State of the European Union, the order of the court commencing proceedings shall describe in brief the factual findings and legal considerations substantiating the jurisdiction of the German courts pursuant to Article 3 of Council Regulation (EC) No 1346/2000.

						
					

					
							
							Section 3 – Avoiding Conflicts of Jurisdiction

						
					

					
							
							(1)

						
							
							Where the court of another Member State of the European Union has commenced main insolvency proceedings, as long as these insolvency proceedings are pending an application lodged with a domestic insolvency court for commencement of such proceedings in respect of the assets belonging to the insolvency estate is inadmissible. Any proceedings commenced in contravention of sentence 1 may not be continued. The administrator of the foreign main insolvency proceedings is also authorised to appeal against the commencement of the national proceedings.

						
					

					
							
							(2)

						
							
							Where the court of another Member State of the European Union has refused to commence insolvency proceedings on the basis that the German courts have jurisdiction pursuant to Article 3 (1) of Council Regulation (EC) No 1346/2000, a German insolvency court may not refuse to commence insolvency proceedings on the basis that the courts of the other Member State have jurisdiction.

						
					

					
							
							Section 4 – Discontinuation of Insolvency Proceedings in Favour of the Courts of another Member State

						
					

					
							
							(1) 

						
							
							If the insolvency court is not permitted pursuant to section 3 (1) to continue insolvency proceedings already commenced, it shall discontinue the proceedings ex officio in favour of the courts of the other Member State of the European Union. The insolvency court shall hear the insolvency administrator, the creditors’ committee, if one has been appointed, and the debtor prior to discontinuing the proceedings. If the insolvency proceedings are discontinued, each insolvency creditor has the right of appeal.

						
					

					
							
							(2) 

						
							
							Effects of the insolvency proceedings which had already occurred prior to their discontinuation and which are not limited to the duration of these proceedings shall persist even if they conflict with effects of insolvency proceedings commenced in another Member State of the European Union that extend to domestic territory under Council Regulation (EC) No 1346/2000. This also applies to any legal acts carried out during the discontinued proceedings by or with the insolvency administrator in the exercise of his/her office.

						
					

					
							
							(3) 

						
							
							Prior to discontinuing the proceedings pursuant to subsection (1) the insolvency court shall notify the court of the other Member State of the European Union where the proceedings are pending of the imminent discontinuation of the proceedings, specifying how commencement of the discontinued proceedings was announced, in which public records and registers the commencement of the proceedings was registered and who the insolvency administrator is. The discontinuation order shall name the court of the other Member State in favour of which the proceedings are being discontinued. An official copy of the discontinuation order shall be sent to this court. Section 215 (2) of the Insolvency Code is not applicable.

						
					

					
							
							Section 5 – Publication

						
					

					
							
							(1) 

						
							
							The application for publication of the main content of the decisions pursuant to Article 21 (1) of Council Regulation (EC) No 1346/2000 shall be addressed to the court having jurisdiction in accordance with section 1. The court may require a translation which must be certified by a person authorised to do so in one of the Member States of the European Union. Section 9 (1) and (2) and section 30 (1) of the Insolvency Code apply with the necessary modifications.

						
					

					
							
							(2) 

						
							
							If the debtor possesses an establishment on domestic territory, publication pursuant to subsection (1) takes place ex officio. If the commencement of insolvency proceedings has been published, the termination of proceedings shall be published in the same manner.

						
					

					
							
							Section 6 – Registration in Public Records and Registers

						
					

					
							
							(1)

						
							
							The application for registration pursuant to Article 22 of Council Regulation (EC) No 1346/2000 shall be addressed to the court having jurisdiction in accordance with section 1. The court shall request the agency responsible for maintaining the register to make the entry if, under the law of the state in which the main insolvency proceedings were commenced, the commencement of proceedings is likewise registered. Section 32 (2) sentence 2 of the Insolvency Code shall not apply.

						
					

					
							
							(2)

						
							
							The form and content of the entry shall be in conformity with German law. If the law of the state in which the proceedings are commenced provides for entries unknown to German law, the insolvency court shall select an entry that comes closest to the entry of the state in which proceedings are commenced.

						
					

					
							
							(3)

						
							
							If the application under subsection (1) or under section 5 (1) is received by a court that does not have jurisdiction, it shall forward the application without delay to the court with jurisdiction and advise the applicant accordingly.

						
					

					
							
							Section 7 – Appeal

						
					

					
							
							
							An immediate appeal may be brought against the decision of the insolvency court pursuant to section 5 or section 6. Sections 574 to 577 of the Code of Civil Procedure [Zivilprozessordnung] apply with the necessary modifications.

						
					

					
							
							Section 8 – Enforcement on the basis of the Decision on Commencement of Proceedings

						
					

					
							
							(1) 

						
							
							If, under the law of the state in which insolvency proceedings are commenced, the administrator in the main insolvency proceedings is authorised on the basis of the decision on commencement of proceedings to enforce the surrender of items which are in the custody of the debtor by way of compulsory enforcement, Article 25 (1) subparagraph 1 of Council Regulation (EC) No 1346/2000 shall apply to the declaration of enforceability on domestic territory. Sentence 1 shall apply with the necessary modifications to the realisation of assets of the insolvency estate by way of compulsory enforcement.

						
					

					
							
							(2) 

						
							
							Section 6 (3) applies with the necessary modifications.

						
					

					
							
							Section 9 – Insolvency Plan

						
					

					
							
							
							If an insolvency plan provides for deferral, waiver or other restrictions on the creditors’ rights, it may be confirmed by the insolvency court only if all creditors affected have approved the plan.

						
					

					
							
							Section 10 – Stay of Liquidation

						
					

					
							
							
							If, at the request of the administrator in the main insolvency proceedings, the liquidation of an asset in which a right to separate satisfaction exists is stayed in domestic secondary insolvency proceedings pursuant to Article 33 of Council Regulation (EC) No 1346/2000, the creditor shall continue to be paid the interest due out of the insolvency estate.

						
					

					
							
							Section 11 – Provision of Information for Creditors

						
					

					
							
							
							Along with the order commencing proceedings, notice must be served on creditors who have their habitual residence, domicile or registered office in another Member State of the European Union informing them of the consequences of late submission of claims pursuant to section 177 of the Insolvency Code. Section 8 of the Insolvency Code applies with the necessary modifications.

						
					

					
							
							Article 102a –Insolvency Administrators from Other Member States of the European Union

						
					

					
							
							
							Nationals of another Member State of the European Union or of a state which is a contracting party to the Agreement on the European Economic Area and persons who have a professional establishment in one of these states may undergo the procedure for inclusion on a preselection list of insolvency administrators maintained by the insolvency court through a single agency in accordance with the provisions of the Administrative Procedure Act [Verwaltungsverfahrensgesetz]. Applications for inclusion on a preselection list must be decided within a time limit of three months in such cases. Section 42a (2) sentences 2 to 4 of the Administrative Procedure Act apply with the necessary modifications.

						
					

					
							
							Article 102b – Implementation of ­Regulation (EU) No 648/2012

						
					

					
							
							Section 1 – Default provisions of central counterparties

						
					

					
							
							(1) 

						
							
							The commencement of insolvency proceedings shall not prevent 

						
					

					
							
							
							1. implementation of the measures required in accordance with Article 48 (2), (4) and (5) sentence 3 and (6) sentence 3 of Regulation (EU) No 648/2012 of the European Parliament and of the Council of 4 July 2012 on OTC derivatives, central counterparties and trade repositories (OJ L 201 of 27.7.2012, p. 1) for administering, closing out and other liquidation of the proprietary positions and the clients’ positions of the defaulting clearing member;

						
					

					
							
							
							2. implementation of the measures required in accordance with Article 48 (4) to (6) of Regulation (EU) No 648/2012 for the transfer of clients’ positions and

						
					

					
							
							
							3. the use and return of clients’ collateral required in accordance with Article 48 (7) of Regulation (EU) No 648/2012. 

						
					

					
							
							(2) 

						
							
							Subsection (1) applies with the necessary modifications in respect of the ordering of protective measures pursuant to section 21 of the Insolvency Code. 

						
					

					
							
							Section 2 – Incontestability counterparties

						
					

					
							
							
							The measures permitted under section 1 are not subject to avoidance in insolvency.

						
					

					
							
							Article 102c – Implementation of Regulation (EU) 2015/848 on insolvency proceedings

						
					

					
							
							Part 1 – General Provisions

						
					

					
							
							Section 1 – Local Jurisdiction; Power to Issue Statutory Orders

						
					

					
							
							(1)

						
							
							If international jurisdiction in an insolvency proceeding corresponds to the German courts pursuant to Article 3 (1) of Regulation (EU) 2015/848 of the European Parliament and of the Council of 20 May 2015 on insolvency proceedings (OJ L 141, 5.6.2015, p. 19; L 349, 21.12.2016, p. 6), last amended by Regulation (EU) 2017/353 (OJ L 57, 3.3.2017, p. 19), without a place of jurisdiction having been established pursuant to section 3 of the Insolvency Code, the insolvency court shall have sole local jurisdiction within whose district the centre of the debtor’s main interests is situated.

						
					

					
							
							(2)

						
							
							If the German courts have jurisdiction pursuant to Article 3 (2) of Regulation (EU) 2015/848, the insolvency court shall have sole local jurisdiction within whose district the debtor’s establishment is situated. Section 3 (2) of the Insolvency Code shall apply with the necessary modifications.

						
					

					
							
							(3)

						
							
							Notwithstanding the jurisdictions laid down in this Article, any insolvency court shall have sole local jurisdiction for decisions or other measures pursuant to Regulation (EU) 2015/848 within whose district the debtor’s assets are situated. In order for the proceedings to be appropriately facilitated or processed more rapidly under Regulation (EU) 2015/848, the governments of the Federal States are authorised for the districts of several insolvency courts to allocate these proceedings to one of these by statutory order. The governments of the Federal States may delegate this power to the administration of justice departments of the Federal States.

						
					

					
							
							Section 2 – Avoidance of Conflicts over Jurisdiction

						
					

					
							
							(1)

						
							
							If a court in another Member State of the European Union has commenced insolvency proceedings, for as long as these insolvency proceedings are pending any application made to a German court for commencement of such proceedings relating to the assets forming part of the insolvency estate shall be inadmissible. Proceedings that have commenced contrary to sentence 1 shall be continued as secondary insolvency proceedings in accordance with Articles 34 to 52 of Regulation (EU) 2015/848 if the German courts have jurisdiction pursuant to Article 3 (2) of Regulation (EU) 2015/848; if the prerequisites for continuation have not been met, the proceedings shall be discontinued.

						
					

					
							
							(2)

						
							
							If a court in another Member State of the European Union has refused to commence insolvency proceedings because the German courts have jurisdiction pursuant to Article 3 (1) of Regulation (EU) 2015/848, a German insolvency court may not refuse to commence insolvency proceedings on the grounds that the courts of another Member State have jurisdiction.

						
					

					
							
							Section 3 – Discontinuation of Insolvency Proceedings in favour of another Member State

						
					

					
							
							(1)

						
							
							The insolvency court shall hear the insolvency administrator, the creditors’ committee, if one has been appointed, and the debtor prior to discontinuation of insolvency proceedings that have already commenced pursuant to section 2 (1) sentence 2. If the insolvency proceedings are discontinued, each insolvency creditor shall be entitled to appeal.

						
					

					
							
							(2)

						
							
							Any effects of the insolvency proceedings which have already occurred prior to the discontinuation of the proceedings and which are not limited to the duration of the proceedings shall also remain in place if they counteract the effects of insolvency proceedings that have commenced in another Member State of the European Union where those effects extend to the Federal Republic of Germany pursuant to Regulation (EU) 2015/848. This also applies to legal acts undertaken during the discontinued proceedings by or towards the insolvency administrator in exercise of his/her office.

						
					

					
							
							(3)

						
							
							Prior to discontinuation pursuant to section 2 (1) sentence 2, the insolvency court shall inform the court of the other Member State of the European Union in which the proceedings are pending and the insolvency administrator appointed in the other Member State of the imminent discontinuation. This notification should state how the commencement of the proceedings about to be discontinued was announced, in which public books and registers commencement was registered, and who the insolvency administrator is. The court of the other Member State in whose favour the proceedings are discontinued shall be named in the discontinuation order. This court shall be sent a copy of the discontinuation order. Section 215 (2) of the Insolvency Code shall not apply.

						
					

					
							
							Section 4 – Appeal pursuant to Article 5 of Regulation (EU) 2015/848

						
					

					
							
							
							Notwithstanding section 21 (1) sentence 2 and section 34 of the Insolvency Code, the debtor and any creditor shall have the right of immediate appeal against the decision regarding commencement of the main insolvency proceedings pursuant to Article 3 (1) of Regulation (EU) 2015/848 if the lack of international jurisdiction to commence main insolvency proceedings should be challenged pursuant to Article 5 (1) of Regulation (EU) 2015/848. Sections 574 to 577 of the Code of Civil Procedure shall apply with the necessary modifications; in accordance with section 6 (3) of the Insolvency Code, the decision on the appeal shall be effective only when it becomes final and binding.

						
					

					
							
							
							Commentary:

							Section 4 sentence 2 was recast with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Section 5 – Additional Information in the Application for Commencement of Proceedings by the Debtor

						
					

					
							
							
							If there are indications to suggest that the international jurisdiction of another Member State of the European Union could also be established for commencement of the main insolvency proceedings pursuant to Article 3 (1) of Regulation (EU) 2015/848, the application for commencement of proceedings filed by the debtor should also contain the following information:

						
					

					
							
							
							1. the date since which the registered office, principal place of business or the habitual residence have existed at the place specified in the application;

						
					

					
							
							
							2. facts showing that the debtor normally conducts the administration of his/her interests in the Federal Republic of Germany;

						
					

					
							
							
							3. in what other Member States creditors or significant parts of the assets are situated or significant parts of the activity are conducted, and

						
					

					
							
							
							4. whether an application to commence proceedings has already be filed or the main insolvency proceedings already commenced in another Member State. 

						
					

					
							
							
							Sentence 1 shall not apply to the applications to be made in consumer insolvency proceedings pursuant to section 305 (1) of the Insolvency Code.

						
					

					
							
							Section 6 – Local Jurisdiction for Ancillary Actions

						
					

					
							
							(1)

						
							
							If, as a consequence of the commencement of insolvency proceedings, jurisdiction for actions pursuant to Article 6 (1) of Regulation (EU) 2015/848 corresponds to the German courts without local jurisdiction resulting from any other provisions, the place of jurisdiction shall be determined by the place of the insolvency court.

						
					

					
							
							(2)

						
							
							For actions pursuant to Article 6 (1) of Regulation (EU) 2015/848 which are related to an action in civil and commercial matters against the same defendant pursuant to Article 6 (2) of the Regulation, the court that has jurisdiction for the action in civil and commercial matters shall also have local jurisdiction. 

						
					

					
							
							Section 7 – Publication

						
					

					
							
							(1)

						
							
							The application for publication pursuant to Article 28 (1) of Regulation (EU) 2015/848 shall be addressed to the court with jurisdiction pursuant to section 1 (2).

						
					

					
							
							(2)

						
							
							The application for publication pursuant to Article 28 (2) of Regulation (EU) 2015/848 shall be addressed to the insolvency court within whose district the significant part of the debtor’s assets is situated. If the debtor has no assets in the Federal Republic of Germany, the application may be made with any insolvency court.

						
					

					
							
							(3)

						
							
							The court may request a translation of the application, which shall be certified by a person authorised to do so in one of the Member States of the European Union. Section 9 (1) and (2) and section 30 (1) of the Insolvency Code shall apply with the necessary modifications. If the commencement of insolvency proceedings has been published, their conclusion shall also be published ex officio in the same way

						
					

					
							
							(4)

						
							
							If the application pursuant to subsection (1) is sent to a court without jurisdiction, that court shall forward the application without delay to the court that does have jurisdiction and shall inform the applicant thereof.

						
					

					
							
							Section 8 – Registration in Public Books and Registers

						
					

					
							
							(1)

						
							
							The application for registration pursuant to Article 29 (1) of Regulation (EU) 2015/848 shall be addressed to the court with jurisdiction pursuant to section 1 (2). This application shall be linked to the application pursuant to Article 28 (1) of Regulation (EU) 2015/848. The court shall ask the office in charge of keeping the register to make the registration. Section 32 (2) sentence 2 of the Insolvency Code shall not apply.

						
					

					
							
							(2)

						
							
							The application for registration pursuant to Article 29 (2) of Regulation (EU) 2015/848 shall be addressed to the court with jurisdiction pursuant to section 7 (2). This application shall be linked to the application pursuant to Article 28 (2) of Regulation (EU) 2015/848.

						
					

					
							
							(3)

						
							
							The form and content of the registration shall be determined in accordance with German law. If the law of the Member State of the European Union in which the insolvency proceedings have commenced provides for registrations that are unknown under German law, the insolvency court shall choose a registration that most closely matches that of the Member State in which proceedings have commenced.

						
					

					
							
							(4)

						
							
							Section 7 (4) shall apply with the necessary modifications.

						
					

					
							
							Section 9 – Appeal against a Decision pursuant to Section 7 or Section 8

						
					

					
							
							
							A decision by the insolvency court pursuant to section 7 or section 8 may be immediately appealed. Sections 574 to 577 of the Code of Civil Procedure shall apply with the necessary modifications; in accordance with section 6 (3) of the Insolvency Code, the decision on the appeal shall be effective only when it becomes final and binding.

						
					

					
							
							
							Commentary:

							Section 9 sentence 2 was recast with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Section 10 – Enforcement of a Decision Commencing Proceedings

						
					

					
							
							
							If the administrator of the main insolvency proceedings under the laws of the Member State of the European Union in which the insolvency proceedings have commenced is authorised, based on the decision regarding commencement of proceedings, to enforce the return of property in the debtor’s custody by way of compulsory enforcement, the first subparagraph of Article 32 (1) of Regulation (EU) 2015/848 shall apply to the enforcement in the Federal Republic of Germany. Sentence 1 shall apply with the necessary modifications to the realisation of assets belonging to the insolvency estate by way of compulsory enforcement.

						
					

					
							
							Part 2 – Secondary Insolvency ­Proceedings

						
					

					
							
							Chapter 1 – Main Insolvency Proceedings in the Federal Republic of Germany

						
					

					
							
							Section 11 – Prerequisites for Giving an Undertaking 

						
					

					
							
							(1)

						
							
							If an undertaking pursuant to Article 36 of Regulation (EU) 2015/848 is intended to be given in insolvency proceedings pending in the Federal Republic of Germany, the insolvency administrator shall first obtain the consent of the creditors’ committee or the preliminary creditors’ committee pursuant to section 21 (2) sentence 1, number 1a of the Insolvency Code where such a committee has been appointed.

						
					

					
							
							(2)

						
							
							If the insolvency court has ordered self-administration, subsection (1) shall apply with the necessary modifications.

						
					

					
							
							Section 12 – Publication of the Undertaking

						
					

					
							
							
							The insolvency administrator shall arrange for the publication of the undertaking and also for the date and procedure for its approval. The undertaking shall be served by the insolvency administrator on the known local creditors in particular; section 8 (3) sentences 2 and 3 of the Insolvency Code shall apply with the necessary modifications.

						
					

					
							
							Section 13 – Notification regarding the Intended Distribution

						
					

					
							
							
							Section 12 sentence 2 shall apply with the necessary modifications to the notification pursuant to Article 36 (7) sentence 1 of Regulation (EU) 2015/848.

						
					

					
							
							Section 14 – Liability of the Insolvency Administrator for an Undertaking

						
					

					
							
							
							Section 92 of the Insolvency Code shall apply with the necessary modifications to the liability of the insolvency administrator pursuant to Article 36 (10) of Regulation (EU) 2015/848 in insolvency proceedings pending in the Federal Republic of Germany.

						
					

					
							
							Chapter 2 – Main Insolvency Proceedings in another Member State of the European Union

						
					

					
							
							Section 15 – Insolvency Plan

						
					

					
							
							
							If an insolvency plan in secondary insolvency proceedings that have commenced in the Federal Republic of Germany provides for a deferment, waiver or other limitations on the rights of creditors, this plan may be confirmed by the insolvency court only if all affected creditors have consented to the insolvency plan. Sentence 1 shall not apply to plan provisions impinging on rights to separate satisfaction.

						
					

					
							
							Section 16 – Stay of the Process of Realisation

						
					

					
							
							
							If on receipt of an application pursuant to Article 46 of Regulation (EU) 2015/848 from the administrator in the main insolvency proceedings, the process of realisation of an asset in which there is a right to separate satisfaction is stayed in secondary insolvency proceedings in the Federal Republic of Germany, the interest owed shall be paid on an ongoing basis to the creditor out of the insolvency estate.

						
					

					
							
							Section 17 – Voting on the Undertaking

						
					

					
							
							(1)

						
							
							The administrator in the main insolvency proceedings shall conduct the vote on the undertaking pursuant to Article 36 of Regulation (EU) 2015/848. Sections 222, 243, 244 (1) and (2), 245 and 246 of the Insolvency Code shall apply with the necessary modifications.

						
					

					
							
							(2)

						
							
							As part of the notification pursuant to Article 36 (5) sentence 4 of Regulation (EU) 2015/848, the administrator in the main insolvency proceedings shall inform the local creditors what means of distance communication are allowed in the vote and what groups were formed for the vote. The administrator shall also point out that when filing their claims these creditors should enclose documents which show that they are local creditors within the meaning of Article 2 number 11 of Regulation (EU) 2015/848

						
					

					
							
							Section 18 – Voting Right for the Vote on the Undertaking

						
					

					
							
							(1) 

						
							
							The holder of a claim filed to participate in the vote on the undertaking shall be deemed entitled to vote subject to sentence 2 even if the administrator in the main insolvency proceedings or another local creditor disputes that the claim exists or that the claim of a local creditor is at issue. If the result of the vote depends on votes corresponding to disputed claims, the administrator or the local creditor disputing the claim may seek a decision about the voting right granted by the disputed claims or part thereof at the court with jurisdiction pursuant to section 1 (2). Section 77 (2) sentence 2 of the Insolvency Code shall apply with the necessary modifications. Sentences 1 and 2 shall also apply to claims subject to a condition precedent. Section 237 (1) sentence 2 of the Insolvency Code shall apply with the necessary modifications.

						
					

					
							
							(2)

						
							
							The Federal Employment Agency (Bundesagentur für Arbeit) shall be deemed a local creditor pursuant to Article 36 (11) of Regulation (EU) 2015/848 during a procedure regarding an undertaking.

						
					

					
							
							Section 19 – Information about the Result of the Vote

						
					

					
							
							
							Section 12 sentence 2 shall apply with the necessary modifications to the information provided pursuant to Article 36 (5) sentence 4 of Regulation (EU) 2015/848.

						
					

					
							
							Section 20 – Appeals against Decisions regarding Commencement of Secondary Insolvency Proceedings

						
					

					
							
							(1)

						
							
							If the commencement of secondary insolvency proceedings is refused with reference to the undertaking pursuant to Article 38 (2) of Regulation (EU) 2015/848, the applicant shall have the right of immediate appeal. Sections 574 to 577 of the Code of Civil Procedure shall apply with the necessary modifications; in accordance with section 6 (3) of the Insolvency Code, the decision on the appeal shall be effective only when it becomes final and binding.

						
					

					
							
							(2) 

						
							
							If secondary insolvency proceedings are commenced in the Federal Republic of Germany, an appeal pursuant to Article 39 of Regulation (EU) 2015/848 shall be treated as an immediate appeal. Sections 574 to 577 of the Code of Civil Procedure shall apply with the necessary modifications; in accordance with section 6 (3) of the Insolvency Code, the decision on the appeal shall be effective only when it becomes final and binding.

						
					

					
							
							
							Commentary:

							Section 20 (1) sentence 2 and (2) sentence 2 was recast with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Chapter 3 – Measures to Comply with an Undertaking

						
					

					
							
							Section 21 – Appeals and Applications pursuant to Article 36 of Regulation (EU) 2015/848

						
					

					
							
							(1)

						
							
							The insolvency court at which the main insolvency proceedings are pending shall have exclusive local jurisdiction for decisions regarding applications pursuant to Article 36 (7) sentence 2 or (8) of Regulation (EU) 2015/848. The application pursuant to Article 36 (7) sentence 2 of Regulation (EU) 2015/848 must be filed with the insolvency court within a statutory time limit of two weeks. The statutory time limit shall commence when the notification about the intended distribution is served.

						
					

					
							
							(2)

						
							
							The court pursuant to section 1 (2) shall have jurisdiction for the decision about  applications pursuant to Article 36 (9) of Regulation (EU) 2015/848.

						
					

					
							
							(3) 

						
							
							Notwithstanding section 58 (2) sentence 3 of the Insolvency Code, the court shall rule by means of a decision that cannot be challenged.

						
					

					
							
							Part 3 – Insolvency Proceedings relating to the Assets of the Members of a Group of Companies

						
					

					
							
							Section 22 – Limited Applicability of section 56b and sections 269a to 269i of the Insolvency Code

						
					

					
							
							(1)

						
							
							If companies belonging to a group of companies within the meaning of section 3e of the Insolvency Code also belong to a group of companies within the meaning of Article 2 number 13 of Regulation (EU) 2015/848:

						
					

					
							
							
							1. section 269a of the Insolvency Code shall not apply where Article 56 of Regulation (EU) 2015/848 applies;

						
					

					
							
							
							2. sections 56b (1) and 269b of the Insolvency Code shall not apply where Article 57 of Regulation (EU) 2015/848 applies.

						
					

					
							
							(2)

						
							
							If companies belonging to a group of companies within the meaning of section 3e of the Insolvency Code also belong to a group of companies within the meaning of Article 2 number 13 of Regulation (EU) 2015/848, the initiation of coordination proceedings pursuant to sections 269d to 269i of the Insolvency Code shall be excluded if the implementation of coordination proceedings would restrict the validity of group coordination proceedings pursuant to Articles 61 to 77 of Regulation (EU) 2015/848.

						
					

					
							
							Section 23 – Participation of Creditors

						
					

					
							
							(1)

						
							
							If the administrator intends to apply for the initiation of group coordination proceedings pursuant to Article 61 (1) of Regulation (EU) 2015/848 and if the implementation of such proceedings is particularly important for the insolvency proceedings, the administrator shall obtain consent pursuant to sections 160 and 161 of the Insolvency Code. The documents specified in Article 61 (3) of Regulation (EU) 2015/848 shall be presented to the creditors’ committee.

						
					

					
							
							(2)

						
							
							Subsection (1) shall apply with the necessary modifications:

						
					

					
							
							
							1. to the declaration of an objection pursuant to Article 64 (1) (a) of Regulation (EU) 2015/848 against the inclusion of the proceedings within group coordination proceedings;

						
					

					
							
							
							2. to the application pursuant to Article 69 (1) of Regulation (EU) 2015/848 for the inclusion of the proceedings within group coordination proceedings which have already commenced, and

						
					

					
							
							
							3. to the declaration of consent to such an application by an administrator appointed in proceedings relating to the assets of another company belonging to the group (Article 69 (2) (b) of Regulation (EU) 2015/848).

						
					

					
							
							Section 24 – Stay of Realisation

						
					

					
							
							
							Section 16 shall apply with the necessary modifications to a stay:

						
					

					
							
							
							1. of the realisation upon application by the administrator of another company belonging to the group pursuant to Article 60 (1) (b) of Regulation (EU) 2015/848, and

						
					

					
							
							
							2. of proceedings upon application by the coordinator pursuant to Article 72 (2) (e) of Regulation (EU) 2015/848.

						
					

					
							
							Section 25 – Appeal against a Decision pursuant to Article 69 (2) of Regulation (EU) 2015/848

						
					

					
							
							
							The reminder as a legal remedy shall be admissible against a decision of the coordinator pursuant to Article 69 (2) of Regulation (EU) 2015/848. Section 573 of the Code of Civil Procedure shall apply with the necessary modifications.

						
					

					
							
							Section 26 – Appeal against the Decision on Costs pursuant to Article 77 (4) of Regulation (EU) 2015/848

						
					

					
							
							
							Immediate appeal is admissible against the decision on costs in group coordination proceedings pursuant to Article 77 (4) of Regulation (EU) 2015/848. Sections 574 to 577 of the Code of Civil Procedure shall apply with the necessary modifications; in accordance with section 6 (3) of the Insolvency Code, the decision on the appeal shall be effective only when it becomes final and binding.

						
					

					
							
							
							Commentary:

							Section 4 sentence 2, section 9 sentence 2, section 20 (1) sentence 2 and (2) sentence 2, and section 26 (2) were recast with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Article 103 – Application of Previous Law

						
					

					
							
							
							The previously applicable statutory provisions shall continue to apply to bankruptcy, composition and collective execution proceedings applied for prior to 1 January 1999 and to their effects. The same applies to follow-up bankruptcy proceedings in which the preceding application for composition proceedings was filed prior to 1 January 1999.

						
					

					
							
							Article 103a – Transitional Provision

						
					

					
							
							
							The statutory provisions which applied up to 1 December 2001 shall continue to apply to insolvency proceedings commenced prior to that date.

						
					

					
							
							Article 103b – Transitional Provision relating to the Act to Implement Directive 2002/47/EC of 6 June 2002 on financial collateral arrangements and to amend the Mortgage Bank Act [Hypothekenbankgesetz] and other Acts

						
					

					
							
							
							The statutory provisions which applied up to 9 April 2004 shall continue to apply to insolvency proceedings commenced prior to that date.

						
					

					
							
							Article 103c – Transitional Provision Relating to the Act to Simplify Insolvency Proceedings [Gesetz zur Vereinfachung des Insolvenzverfahrens]

						
					

					
							
							(1) 

						
							
							With the exception of sections 8 and 9 of the Insolvency Code and the Regulation on Publication on the Internet in Insolvency Proceedings [Verordnung zu öffentlichen Bekanntmachungen in Insolvenzverfahren im Internet], the previously applicable statutory provisions shall continue to apply to insolvency proceedings commenced before the entry into force on 1 July 2007 of the Act to Simplify Insolvency Proceedings of 13 April 2007 (Federal Law Gazette I, page 509). Without prejudice to subsection (2), all publications to be undertaken by the court in such insolvency proceedings shall be made only in accordance with section 9 of the Insolvency Code. Section 188 sentence 3 of the Insolvency Code shall also apply to insolvency proceedings commenced prior to the entry into force on 18 December 2007 of the Act Revising the Law on Legal Advice [Gesetz zur Neuregelung des Rechtsberatungsrechts] of 12 December 2007 (Federal Law Gazette I, page 2840).

						
					

					
							
							(2) 

						
							
							Up to 31 December 2008, in addition to electronic publication in accordance with section 9 (1) sentence 1 of the Insolvency Code, publication may also be made in a periodical published in the locality where the debtor resides or where the registered office of the debtor’s business is located; publication may be made in extract form. Only publication on the internet in accordance with section 9 (1) sentence 1 of the Insolvency Code shall produce the legal effects of publication.

						
					

					
							
							Article 103d – Transitional Provision Relating to the Act to Modernise the Law Governing Private Limited Companies and to Combat Abuses [Gesetz zur Modernisierung des GmbH-Rechts und zur Bekämpfung von Missbräuchen]

						
					

					
							
							
							The previously applicable statutory provisions shall continue to apply to insolvency proceedings commenced before the entry into force on 1 November 2008 of the Act of 23 October 2008 (Federal Law Gazette I, page 2026). In relation to insolvency proceedings commenced after 1 November 2008, the provisions of the Insolvency Code applicable up to 1 November 2008 on the avoidance of legal acts shall apply to legal acts undertaken prior to that date insofar as they escaped avoidance or were subject to avoidance to a lesser extent under the previous law.

						
					

					
							
							Article 103e – Transitional Provision Relating to the Budget Supplement Act [Haushaltsbegleitgesetz] 2011

						
					

					
							
							
							The statutory provisions which applied up to 1 January 2011 shall continue to apply to insolvency proceedings in respect of which an application for commencement of proceedings was lodged prior to that date. 

						
					

					
							
							Article 103f – Transitional Provision Relating to the Act Amending Section 522 of the Code of Civil Procedure

						
					

					
							
							
							The version of the Insolvency Code applicable up to 27 October 2011 shall continue to apply to decisions regarding the right of immediate appeal pursuant to section 6 of the Insolvency Code in relation to which the time limit specified in section 575 of the Code of Civil Procedure [Zivilprozessordnung] has not yet expired on 27 October 2011. Sentence 1 applies with the necessary modifications to decisions regarding the right of immediate appeal pursuant to Article 102 section 7 sentence 1 of the Introductory Act to the Insolvency Code [Einführungsgesetz zur Insolvenzordnung].

						
					

					
							
							Article 103g – Transitional Provision relating to the Act for Further Facilitation of the Reorganisation of Companies [Gesetz zur weiteren Erleichterung der Sanierung von Unternehmen] 

						
					

					
							
							
							The statutory provisions which applied up to 1 March 2012 shall continue to apply to insolvency proceedings in respect of which an application for commencement of proceedings was lodged prior to that date. Section 18 (1) No 2 of the Act on Senior Judicial Officers [Rechtspflegergesetz], as amended with effect from 1 January 2013, is applicable only to insolvency proceedings applied for with effect from 1 January 2013.

						
					

					
							
							Article 103h – Transitional Provision Relating to the Act to Shorten Residual Debt Discharge Proceedings and to Strengthen Creditors’ Rights

						
					

					
							
							
							Subject to sentences 2 and 3, the previously applicable statutory provisions shall continue to apply to insolvency proceedings applied for prior to 1 July 2014. Sections 217 to 269 of the Insolvency Code are also applicable to insolvency proceedings that have been applied for prior to 1 July 2014 under the version of sections 304 to 314 of the Insolvency Code applicable prior to this date. Section 63 (3) and section 65 of the Insolvency Code, as amended with effect from 19 July 2013, are applicable to insolvency proceedings that have been applied for with effect from 19 July 2013.

						
					

					
							
							Article 103i – Transitional Provision Relating to the Accounting Directive Implementation Act

						
					

					
							
							
							Section 22a (1) of the Insolvency Code, as amended by the Accounting Directive Implementation Act of 17 July 2015 (Federal Law Gazette I p. 1245) will apply to proceedings commenced on the basis of applications brought after 31 December 2015. 

						
					

					
							
							Article 103j – Transitional Provision regarding the Act on the Improvement of Legal Certainty regarding Avoidance in Insolvency under the Insolvency Code and the Creditors’ Avoidance of Transfers Act [Gesetz zur Verbesserung der Rechtssicherheit bei Anfechtungen nach der Insolvenzordnung und nach dem Anfechtungsgesetz] 

						
					

					
							
							(1)

						
							
							In respect of insolvency proceedings commenced prior to 5 April 2017, the provisions in force until then shall continue to apply subject to subsection (2). 

						
					

					
							
							(2)

						
							
							Claims to interest or the surrender of use that arise during avoidance in insolvency prior to 5 April 2017 shall be governed by the provisions in force until then. For the period starting from 5 April 2017, section 143 (1) sentence 3 of the Insolvency Code in version amended as of 5 April 2017 shall apply to these claims. 

						
					

					
							
							Article 103k – Transitional Provision Relating to Article 2 of the Act Further Shortening Residual Debt Discharge Proceedings and Amending Pandemic-Related Provisions of Company, Cooperative, Association and Foundation Law and the Law on Tenancies [Gesetz zur weiteren Verkürzung des Restschuldbefreiungsverfahrens und zur Anpassung pandemiebedingter Vorschriften im Gesellschafts-, Genossenschafts-, Vereins- und Stiftungsrecht sowie im Miet- und Pachtrecht]

						
					

					
							
							(1)

						
							
							In respect of insolvency proceedings applied for prior to 1 October 2020, the provisions in force until then shall continue to apply, subject to subsection (2). 

						
					

					
							
							(2)

						
							
							In respect of insolvency proceedings applied for during the period from 17 December 2019 up to and including 30 September 2020, the assignment period within the meaning of section 287 (2) of the Insolvency Code shall for each full month which elapsed between 16 July 2019 and the lodging of the application for commencement of insolvency proceedings, be shortened by the same period. Accordingly, the length of the assignment period is as follows: 

						
					

					
							
							
							Date application for commencement of insolvency proceedings was lodged:

						
							
							Assignment period:

						
					

					
							
							
							between 17 December 2019 and 16 January 2020

						
							
							five years and seven months

						
					

					
							
							
							between 17 January 2020 and 16 February 2020

						
							
							five years and six months

						
					

					
							
							
							between 17 February 2020 and 16 March 2020

						
							
							five years and five months

						
					

					
							
							
							between 17 March 2020 and 16 April 2020

						
							
							five years and four months

						
					

					
							
							
							between 17 April 2020 and 16 May 2020

						
							
							five years and three months

						
					

					
							
							
							between 17 May 2020 and 16 June 2020

						
							
							five years and two months

						
					

					
							
							
							between 17 June 2020 and 16 July 2020

						
							
							five years and one month

						
					

					
							
							
							between 17 July 2020 and 16 August 2020

						
							
							five years

						
					

					
							
							
							between 17 August 2020 and 16 September 2020

						
							
							four years and eleven months

						
					

					
							
							
							between 17 September 2020 and 30 September 2020

						
							
							four years and ten months

						
					

					
							
							
							In proceedings in accordance with sentence 1, any other assignment period specified in the declaration of assignment is irrelevant in this regard.

						
					

					
							
							(3)

						
							
							If the debtor was last granted discharge of residual debt under the provisions in force up to and including 30 September 2020, section 287a (2) sentence 1 number 1 of the Insolvency Code in the version in force up to and including 30 September 2020 shall continue to apply. 

						
					

					
							
							(4)

						
							
							If an application for commencement of consumer insolvency proceedings is filed between 31 December 2020 and 30 June 2021, the certificate to be submitted by the debtor satisfies the requirements specified in section 305 (1) number 1 of the Insolvency Code if it states that an unsuccessful attempt was made to reach an out-of-court debt settlement agreement with the creditors on the basis of a plan within the last twelve months prior to the application for commencement of insolvency proceedings.

						
					

					
							
							
							Commentary:

							Section 103k was inserted by the Act Further Shortening Residual Debt Discharge Proceedings and Amending Pandemic-Related Provisions of Company, Cooperative, Association and Foundation Law and the Law on Tenancies (Gesetz zur weiteren Verkürzung des Restschuldbefreiungsverfahrens und zur Anpassung pandemiebedingter Vorschriften im Gesellschafts-, Genossenschafts-, Vereins- und Stiftungsrecht sowie im Miet- und Pachtrecht) (Federal Law Gazette. I 2020, p. 3328). The amendment entered into force retroactively on 1 October 2020.

						
					

					
							
							Article 103l – Transitional Provision Relating to Article 6 of the Act Further Shortening Residual Debt Discharge Proceedings and Amending Pandemic-Related Provisions of Company, Cooperative, Association and Foundation Law and the Law on Tenancies [Gesetz zur weiteren Verkürzung des Restschuldbefreiungsverfahrens und zur Anpassung pandemiebedingter Vorschriften im Gesellschafts-, Genossenschafts-, Vereins- und Stiftungsrecht sowie im Miet- und Pachtrecht]

						
					

					
							
							
							In respect of insolvency proceedings applied for prior to 31 December 2020, the provisions in force until then shall continue to apply.

						
					

					
							
							
							Commentary:

							Section 103l was inserted by the Act Further Shortening Residual Debt Discharge Proceedings and Amending Pandemic-Related Provisions of Company, Cooperative, Association and Foundation Law and the Law on Tenancies (Gesetz zur weiteren Verkürzung des Restschuldbefreiungsverfahrens und zur Anpassung pandemiebedingter Vorschriften im Gesellschafts-, Genossenschafts-, Vereins- und Stiftungsrecht sowie im Miet- und Pachtrecht) (Federal Law Gazette. I 2020, p. 3328). The amendment took effect on 31 December 2020.

						
					

					
							
							Article 103m – Transitional Provision Relating to the Act on the Advancement of Restructuring and Insolvency Law [Sanierungs- und Insolvenzrechtsfort­entwicklungsgesetz]

						
					

					
							
							
							In respect of insolvency proceedings applied for prior to 1 January 2021, the provisions in force until then shall continue to apply.

						
					

					
							
							
							Commentary:

							Article 103m was added with effect from 1 January 2021 by the Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen) (Federal Law Gazette I 2020, p. 3256).

						
					

					
							
							Article 104 – Application of the New Law

						
					

					
							
							
							In insolvency proceedings applied for after 31 December 1998, the Insolvency Code and this Act shall also apply in respect of legal relationships and rights created prior to 1 January 1999.

						
					

					
							
							Article 105 – Financial Futures Transactions

						
					

					
							
							(1) 

						
							
							If a specific date or a specific period of time was agreed for financial services with a market or exchange price and the date or expiry of the period occurs only after the commencement of bankruptcy proceedings, performance of the contract cannot be claimed; only a claim for non-performance can be asserted. Financial services include, in particular, the following:

						
					

					
							
							
							1. the delivery of precious metals;

						
					

					
							
							
							2. the delivery of securities or similar rights, 

						
					

					
							
							
							provided the acquisition of a participating interest in a company is not intended to bring about a durable link to this company;

						
					

					
							
							
							3. cash payments to be made in foreign currency or in a unit of account;

						
					

					
							
							
							4. cash payments, the amount of which is determined directly or indirectly by means of the exchange rate of a foreign currency or unit of account, the interest rate on claims or the price of other goods or services;

						
					

					
							
							
							5. options and other rights to deliveries or cash payments within the meaning of numbers 1 to 4. 

						
					

					
							
							
							If transactions for financial services are combined in a master agreement in which agreement is reached that it can only be terminated in its entirety in the event of breaches of contract, all these individual transactions shall be regarded as a single reciprocal contract.

						
					

					
							
							(2)

						
							
							The claim for non-performance is based on the difference between the agreed price and the market or exchange price applicable at the place of performance for a contract with the agreed fulfilment date on the second business day after commencement of bankruptcy proceedings. The other party may assert such a claim only as a creditor in bankruptcy.

						
					

					
							
							(3)

						
							
							The provisions stipulated in subsections (1) and (2) in the event of the commencement of bankruptcy proceedings apply with the necessary modifications in the event of the commencement of composition or collective enforcement proceedings.

						
					

					
							
							Article 105a – Transitional Provision regarding the Act amending the Insolvency Code and the Introductory Act to the Code of Civil Procedure [Gesetz zur Änderung der Insolvenz­ordnung und zur Änderung des Gesetzes, betreffend die Einführung der Zivilprozessordnung] 

						
					

					
							
							(1)

						
							
							In respect of insolvency proceedings applied for prior to 10 June 2016, section 104 of the Insolvency Code shall apply in the version in force until that time. 

						
					

					
							
							(2)

						
							
							In respect of insolvency proceedings applied for prior to 29 December 2016, section 104 of the Insolvency Code shall apply in the version in force until that time. 

						
					

					
							
							Article 106 – Avoidance in Insolvency

						
					

					
							
							
							The provisions of the Insolvency Code on the avoidance of legal acts are applicable to legal acts undertaken prior to 1 January 1999 only insofar as they were not excluded from avoidance or subject to avoidance to a lesser extent under the previous law.

						
					

					
							
							Article 107 – Evaluation Provision Relating to the Act to Shorten Residual Debt Discharge Proceedings and to Strengthen Creditors’ Rights

						
					

					
							
							(1) 

						
							
							The Federal Government shall report to the Deutscher Bundestag by 30 June 2018 as to the number of cases in which discharge of residual debt could be granted after three years. The report must also contain information on the level of the satisfaction quota that was achieved in the insolvency and residual debt discharge proceedings.

						
					

					
							
							(2) 

						
							
							If the need for legislative measures emerges from the report, the Federal Government shall propose such measures.

						
					

					
							
							Article 107a – Evaluation Provision Relating to the Act Further Shortening Residual Debt Discharge Proceedings and Amending Pandemic-Related Provisions of Company, Cooperative, Association and Foundation Law and the Law on Tenancies [Gesetz zur weiteren Verkürzung des Restschuldbefreiungsverfahrens und zur Anpassung pandemiebedingter Vorschriften im Gesellschafts-, Genossenschafts-, Vereins- und Stiftungsrecht sowie im Miet- und Pachtrecht]

						
					

					
							
							(1) 

						
							
							The Federal Government shall report to the Deutscher Bundestag by 30 June 2024 on the effects of the shortening of residual debt proceedings on the behaviour of consumers with regard to applications, payments and finances. The report must also contain information on any obstacles to a fresh financial start following granting of discharge of residual debt resulting from the existing ability of credit agencies to store insolvency-related information. 

						
					

					
							
							(2)

						
							
							If the need for legislative measures emerges form the report, the Federal Government shall propose such measures.

						
					

					
							
							
							Commentary:

							Section 107a was inserted by the Act Further Shortening Residual Debt Discharge Proceedings and Amending Pandemic-Related Provisions of Company, Cooperative, Association and Foundation Law and the Law on Tenancies (Gesetz zur weiteren Verkürzung des Restschuldbefreiungsverfahrens und zur Anpassung pandemiebedingter Vorschriften im Gesellschafts-, Genossenschafts-, Vereins- und Stiftungsrecht sowie im Miet- und Pachtrecht) (Federal Law Gazette. I 2020, p. 3328). The amendment entered into force retroactively on 1 October 2020.

						
					

					
							
							Article 108 – Continuation of the Restriction on Enforcement

						
					

					
							
							(1)

						
							
							In relation to compulsory enforcement against a debtor in respect of whose assets collective enforcement proceedings have been implemented, the restriction on enforcement contained in section 18 (2) sentence 3 of the Collective Enforcement Act [Gesamtvollstreckungsordnung] must be observed also after 31 December 1998.

						
					

					
							
							(2) 

						
							
							If insolvency proceedings are commenced in accordance with the provisions of the Insolvency Code in respect of the assets of such a debtor, the claims which are subject to the restriction on enforcement shall be settled in subordination to the claims specified in section 39 (1) of the Insolvency Code.

						
					

					
							
							Article 109 – Bonds

						
					

					
							
							
							Insofar as holders of bonds issued prior to 1 January 1963 by credit institutions other than mortgage banks have a preferential right to satisfaction from the credit institution’s mortgages, charges on land or loans in accordance with the provisions of Federal State Law in conjunction with section 17 (1) of the Introductory Act to the Bankruptcy Code [Einführungsgesetz zur Konkursordnung], this preferential right shall also be taken into consideration in future insolvency proceedings.

						
					

					
							
							Article 110 – Entry into Force

						
					

					
							
							(1) 

						
							
							Unless otherwise provided, the Insolvency Code and this Act shall enter into force on 1 January 1999.

						
					

					
							
							(2) 

						
							
							Section 2 (2) and section 7 (3) of the Insolvency Code and also the power of the Federal States specified in section 305 (1) No. 1 of the Insolvency Code shall come into force on the day after promulgation. The same shall apply in respect of section 65 of the Insolvency Code and in respect of section 21 (2) No. 1, section 73 (2), section 274 (1), section 293 (2) and section 313 of the Insolvency Code, insofar as they declare section 65 of the Insolvency Code to be accordingly applicable.

						
					

					
							
							(3) 

						
							
							Insofar as Article 2 No. 9 of this Act orders the repeal of section 2 (1) sentence 2 of the Act on the Dissolution and Deregistration of Companies and Cooperative Societies [Gesetz über die Auflösung und Löschung von Gesellschaften und Genossenschaften], Article 22, Article 24 No. 2, Article 32 No. 3, Article 48 No. 4, Article 54 No. 4 and Article 85 Nos 1 and 2e, Article 87 No. 8d and Article 105 of this Act shall enter into force on the day after promulgation.
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							Part 1 – Early Detection and Management of Crises

						
					

					
							
							Section 1 – Early Detection of Crises and Management of Crises in the Case of Legal Entities and Companies without Legal Personality

						
					

					
							
							(1)

						
							
							The members of the body of a legal entity appointed as the management (managers) shall continuously keep track of developments that may jeopardise the continued existence of the legal entity. If they identify such developments, they shall take appropriate counter-measures and report without delay to the bodies appointed to supervise the management board (supervisory bodies). If the measures to be taken affect the responsibilities of other bodies, the managers shall promptly solicit their involvement.

						
					

					
							
							(2)

						
							
							In the case of companies without legal personality within the meaning of section 15a (1) sentence 3 and (2) of the Insolvency Code [Insolvenzordnung], subsection (1) applies with the necessary modifications to the managers of the partners appointed as the management.

						
					

					
							
							(3)

						
							
							More extensive obligations that result from other laws remain unaffected.

						
					

					
							
							Part 2 – Stabilisation and Restructuring Framework

						
					

					
							
							Division 1 – Restructuring Plan

						
					

					
							
							Chapter 1 – Modification of Legal Relationships

						
					

					
							
							Section 2 – Legal Relationships Capable of Being Modified

						
					

					
							
							(1)

						
							
							The following may be modified on the basis of a restructuring plan:

						
					

					
							
							
							1. claims that are established against a person (debtor) able to be restructured (restructuring claims); and

						
					

					
							
							
							2. rights in or to assets of the debtor that in the event of commencement of insolvency proceedings would entitle the creditor to separate satisfaction, unless such rights have to do with financial collateral within the meaning of section 1 (17) of the Banking Act [Kreditwesengesetz] or with collateral that was provided to the operator of a system pursuant to section 1 (16) of the Banking Act for the purpose of securing its claims arising from the system or to the central bank of a Member State of the European Union or to the European Central Bank (entitlements to separate satisfaction).

						
					

					
							
							(2)

						
							
							If restructuring claims or entitlements to separate satisfaction are based on a multilateral legal relationship between the debtor and several creditors, the individual provisions in that legal relationship are also capable of being modified by the restructuring plan. Sentence 1 also applies in relation to the terms that are contained in debt securities within the meaning of section 2 (1) number 3 of the Securities Trading Act [Wertpapierhandelsgesetz] and in contracts that were concluded with multiple creditors under the same terms. If restructuring claims or entitlements to separate satisfaction are based on different legal relationships, and if the holders of the claims or entitlements have entered into agreements amongst themselves and with the debtor concerning the enforcement of the claims or entitlements relating to the debtor and concerning the relative ranking of the proceeds generated from enforcement, the terms of that agreement are also capable of being modified by the plan.

						
					

					
							
							(3)

						
							
							If the debtor is a legal entity or a company without legal personality, the share or membership rights of the parties holding a participating interest in the debtor may also be modified by the restructuring plan, other provisions that are admissible under company law may be made and share or membership rights may be transferred.

						
					

					
							
							(4)

						
							
							The restructuring plan may also modify the rights of holders of restructuring claims to which they are entitled because an affiliated enterprise within the meaning of section 15 of the Stock Corporation Act [Aktiengesetz] assumed liability as surety or co-debtor or on some other basis, as well as to assets of that business (intra-group third-party collateral); the alteration is to be compensated with appropriate damages. Sentence 1 sub-clause 2 applies with the necessary modifications to a limitation of the personal liability of a general partner of a debtor constituted as a company without legal personality.

						
					

					
							
							(5)

						
							
							In relation to subsections (1) to (4), the decisive factor is the legal relationships at the time when the plan offer is made (section 17) and, in the case of a vote in court-supervised plan voting proceedings (section 45), those at the time the application is lodged. If the debtor had previously obtained a stabilisation order (section 49), the time of the initial order takes the place of the plan offer or the application.

						
					

					
							
							Section 3 – Contingent and Unmatured Restructuring Claims; Claims arising under Reciprocal Contracts

						
					

					
							
							(1)

						
							
							Restructuring claims are capable of being modified even if they are contingent or have not matured.

						
					

					
							
							(2)

						
							
							Restructuring claims arising under reciprocal contracts are capable of being modified only to the extent that the performance owed by the other party has already been provided.

						
					

					
							
							Section 4 – Excluded Legal Relationships

						
					

					
							
							
							The following claims are not capable of being modified by a restructuring plan:

						
					

					
							
							
							1. claims of employees arising under or in connection with the employment relationship, including rights arising under commitments associated with occupational pension schemes;

						
					

					
							
							
							2. claims based on the commission of an intentional tort; and

						
					

					
							
							
							3. claims under section 39 (1) number 3 of the Insolvency Code.

						
					

					
							
							
							If the debtor is a natural person, this also applies in relation to claims and entitlements to separate satisfaction that are unrelated to his/her entrepreneurial activity.

						
					

					
							
							Chapter 2 – Requirements for the Restructuring Plan

						
					

					
							
							Section 5 – Structure of the Restructuring Plan

						
					

					
							
							
							The restructuring plan consists of a declaratory part and a constructive part. It is to contain, at a minimum, the information required pursuant to the annex to this Act. The restructuring plan is to be accompanied by the attachments required pursuant to sections 14 and 15.

						
					

					
							
							Section 6 – Declaratory Part

						
					

					
							
							(1)

						
							
							The declaratory part is to describe the basis and effects of the restructuring plan. The declaratory part is to contain all information that is relevant for the decision of the parties affected by the plan on approval of the plan and for its confirmation by the court, including the causes of the crisis and the measures to be taken to overcome it. If provision is made for restructuring measures that are not able to be or are not intended to be implemented by means of the constructive part of the plan, they are to be highlighted separately in the declaratory part.

						
					

					
							
							(2)

						
							
							The declaratory part is to include, in particular, a comparative analysis showing the effects of the restructuring plan on the prospects for satisfaction of the parties affected by the plan. If the plan provides for continued operation of the business, it is to be assumed that the business will continue to be operated when ascertaining the prospects for satisfaction without a plan. The foregoing does not apply if a sale of the business or its continuation in some other manner has no prospect of success.

						
					

					
							
							(3)

						
							
							If the restructuring plan provides for altering the rights of creditors arising under intra-group third-party collateral (section 2 (4)), the declaratory part is also to include the relationships of the affiliated enterprise that granted the collateral and the effects of the plan on that enterprise.

						
					

					
							
							Section 7 – Constructive Part

						
					

					
							
							(1)

						
							
							The constructive part of the restructuring plan is to specify how the plan intends to modify the legal status of the holders of restructuring claims, entitlements to separate satisfaction, rights arising from intra-group third-party collateral, and share or membership rights (parties affected by the plan).

						
					

					
							
							(2)

						
							
							To the extent that restructuring claims or entitlements to separate satisfaction are to be modified, the constructive part is to specify the fraction by which they are to be reduced, the period of time for which they are to be deferred, how they are to be secured, and any other provisions to which they are to be subject. Sentence 1 applies with the necessary modifications to the modification of rights arising from intra-group third-party collateral (section 2 (4)).

						
					

					
							
							(3)

						
							
							To the extent that ancillary contractual provisions or agreements are to be modified pursuant to section 2 (2), the constructive part must specify how these are to be modified.

						
					

					
							
							(4)

						
							
							Restructuring claims may also be converted into share or membership rights in the debtor. Conversion against the wishes of the creditor concerned is excluded. The plan may, in particular, provide for a reduction or an increase in the registered capital, the provision of in-kind contributions, the exclusion of subscription rights or the payment of financial settlements to departing persons who hold a participating interest in the debtor. The plan may provide that share or membership rights are to be transferred. In addition, any provision may be made that is admissible under company law. Section 225a (4) and (5) of the Insolvency Code applies with the necessary modifications.

						
					

					
							
							Section 8 – Selection of the Parties Affected by the Plan

						
					

					
							
							
							The selection of the parties affected by the plan is to be made in accordance with appropriate criteria, which are to be indicated and explained in the declaratory part of the plan. The selection is appropriate if

						
					

					
							
							
							1. it is likely that the claims that are not included would also be satisfied in full in insolvency proceedings;

						
					

					
							
							
							2. the differentiation set down in the selection appears reasonable in terms of the nature of the debtor’s economic difficulties that are to be overcome and in terms of the circumstances, particularly if only financial liabilities and the collateral provided to secure them are to be modified or if the claims of minor creditors, in particular consumers and micro, small and medium-sized enterprises, remain unaffected; or

						
					

					
							
							
							4. all claims are included, with the exception of the claims specified in section 4.

						
					

					
							
							Section 9 – Classification of the Parties Affected by the Plan into Groups

						
					

					
							
							(1)

						
							
							In determining the rights of the parties affected by the plan in the restructuring plan, insofar as it affects parties with differing legal status, groups are to be formed. A distinction is to be made between

						
					

					
							
							
							1. the holders of entitlements to separate satisfaction;

						
					

					
							
							
							2. the holders of claims that, in the case of commencement of insolvency proceedings, would have to be asserted as non-subordinated insolvency claims, together with interest and penalties for late payment incurred thereon (basic restructuring creditors);

						
					

					
							
							
							3. the holders of claims that, in the case of commencement of insolvency proceedings pursuant to section 39 (1) number 4 or 5 or (2) of the Insolvency Code, would have to be filed as subordinated insolvency claims (subordinated restructuring creditors), whereby a group is to be formed for each ranking category; and

						
					

					
							
							
							4. the holders of share or membership rights.

						
					

					
							
							
							If the constructive part of the restructuring plan provides for alteration of the rights of creditors arising under intra-group third-party collateral, the creditors affected by this form separate groups.

						
					

					
							
							(2)

						
							
							The groups may be subdivided into further groups in accordance with economic interests. They must be appropriately distinguished from one another. The differentiation criteria are to be specified in the plan. Minor creditors are to be pooled into separate groups for the purposes of the groups to be formed pursuant to subsection (1).

						
					

					
							
							Section 10 – Equal Treatment of the Parties Affected by the Plan

						
					

					
							
							(1)

						
							
							Within each group, equal rights are to be extended to all parties affected by the plan.

						
					

					
							
							(2)

						
							
							Any differing treatment of the parties affected by the plan in a group is permitted only with the approval of all parties affected by the plan who are adversely impacted by the differing treatment. In this case the restructuring plan is to be accompanied by the declaration of approval of each party affected by the plan who is adversely impacted by the differing treatment.

						
					

					
							
							(3)

						
							
							Any agreement concluded by the debtor or third parties with individual parties affected by the plan that confers on the latter an advantage not provided for in the plan in exchange for their conduct during voting or otherwise in connection with the restructuring procedure is void.

						
					

					
							
							Section 11 – Liability of the Debtor

						
					

					
							
							
							If nothing to the contrary is specified in the restructuring plan, the debtor is discharged from its residual obligations to creditors from the restructuring claims and entitlements to separate satisfaction provided for in the constructive part of the plan by way of satisfaction of those creditors as provided for in the constructive part of the plan. If the debtor is a company without legal personality or a partnership limited by shares, sentence 1 applies with the necessary modifications to the personal liability of the general partners.

						
					

					
							
							Section 12 – New Financing

						
					

					
							
							
							The restructuring plan may incorporate arrangements concerning the commitment of loans or other lending that is necessary in order to finance the restructuring on the basis of the plan (new financing). New financing is also considered to be the provision of collateral to secure it.

						
					

					
							
							Section 13 – Modification of Relationships under Property Law

						
					

					
							
							
							If rights in objects are to be created, modified, transferred or cancelled, the necessary declarations of intent by the parties concerned may be incorporated into the constructive part of the restructuring plan. If rights in a plot of land or in registered rights which are registered in the Land Register are involved, these rights are to be specified in compliance with section 28 of the Land Register Code [Grundbuchordnung]. Sentence 2 applies with the necessary modifications to rights registered in the Register of Ships, Register of Ships under Construction and Register of Liens on Aircraft.

						
					

					
							
							Section 14 – Declaration Concerning Viability; Statement of Assets and Liabilities; Earnings and Financial Plan

						
					

					
							
							(1)

						
							
							The restructuring plan is to be accompanied by a substantiated declaration concerning the prospects for eliminating the debtor’s imminent illiquidity through the plan and for ensuring or restoring the debtor’s viability.

						
					

					
							
							(2)

						
							
							The restructuring plan is to be accompanied by a statement of assets and liabilities listing the values of the assets and liabilities which would be set against each other if the plan were to become effective. In addition, a list is to be provided of the outgoings and earnings to be expected for the period during which the creditors are to be satisfied and the sequence of income and expenditure which is intended to ensure the liquidity of the business during this period. In addition to the restructuring claims, the list must take into consideration the claims remaining unaffected by the plan and the claims henceforth to be established pursuant to the plan.

						
					

					
							
							Section 15 – Additional Declarations to be Attached

						
					

					
							
							(1)

						
							
							If the debtor is a company without legal personality or a partnership limited by shares, the restructuring plan is to be accompanied by a declaration by the persons who are to be the general partners of the business pursuant to the plan stating that they are willing to continue to operate the business on the basis of the plan.

						
					

					
							
							(2)

						
							
							If creditors are to take over share or membership rights or participating interests in a legal entity, an unincorporated association or a company without legal personality, the restructuring plan is to be accompanied by the declaration of approval of each of these creditors.

						
					

					
							
							(3)

						
							
							If a third party has agreed to assume obligations towards the creditors in the event that the restructuring plan is confirmed, the plan is to be accompanied by the declaration of the third party.

						
					

					
							
							(4)

						
							
							If the restructuring plan provides for alteration of the rights of creditors arising under intra-group third-party collateral, the plan is to be accompanied by the approval of the affiliated enterprise that provided the collateral.

						
					

					
							
							Section 16 – Checklist for Restructuring Plans

						
					

					
							
							
							The Federal Ministry of Justice and Consumer Protection shall publish a checklist for restructuring plans that has been adjusted to meet the needs of small and medium-sized enterprises. The checklist is to be published on the website www.bmjv.bund.de.

						
					

					
							
							Chapter 3 – Plan Voting

						
					

					
							
							Subchapter 1 – Plan Offer and Plan Acceptance

						
					

					
							
							Section 17 – Plan Offer

						
					

					
							
							(1)

						
							
							The debtor’s offer inviting the parties affected by the plan to accept the restructuring plan (plan offer) must clearly indicate that if the plan is accepted by a majority of the parties and confirmed by the court, it will also be effective with respect to parties affected by the plan who do not accept the offer. The plan offer is to be accompanied by the complete restructuring plan, together with attachments, and a description of the costs of the restructuring procedure already incurred and still expected, including the remuneration of the restructuring practitioner.

						
					

					
							
							(2)

						
							
							The plan offer must set forth the claims or rights with which each party affected by the plan has been included in the restructuring plan, the groups to which the party affected by the plan has been assigned and the voting rights conferred by the claims and rights to which such party is entitled.

						
					

					
							
							(3)

						
							
							If the debtor did not give all parties affected by the plan the opportunity to mutually discuss the plan or the restructuring concept intended to be implemented by the plan prior to submitting the plan offer, the plan offer must indicate that a meeting of the parties affected by the plan will be convened at the request of one or more parties affected by the plan for the purpose of discussing the plan.

						
					

					
							
							(4)

						
							
							Unless agreed otherwise in relation to individual parties affected by the plan, the plan offer is subject to written form. Unless the debtor specifies a different form in the plan offer, the plan acceptance is also subject to written form.

						
					

					
							
							Section 18 – Interpretation of the Plan Offer

						
					

					
							
							
							In case of doubt, it is to be presumed that the plan offer is subject to the condition that all parties affected by the plan approve it or that the plan is confirmed by the court.

						
					

					
							
							Section 19 – Time Limit for Acceptance

						
					

					
							
							
							The debtor shall set a time limit for acceptance of the restructuring plan. The time limit is to amount to at least 14 days. It may be shorter if the plan is based on a restructuring concept that has been available in text form to all parties affected by the plan for at least 14 days.

						
					

					
							
							Section 20 – Voting at a Meeting of the Parties Affected by the Plan

						
					

					
							
							(1)

						
							
							The debtor may put the restructuring plan to a vote at a meeting of the parties affected by the plan. The meeting is to be convened in writing. The notice period is to amount to 14 days. If the debtor provides for the possibility of electronic participation, the notice period is to amount to seven days. The notice convening the meeting is to be accompanied by the complete restructuring plan, together with attachments.

						
					

					
							
							(2)

						
							
							The plan offer may provide that parties affected by the plan may also participate without being physically present at the place of the meeting and exercise all or some of their rights, either in whole or in part, by means of electronic communication (electronic participation).

						
					

					
							
							(3)

						
							
							The debtor shall chair the meeting. He/she must provide information about the restructuring plan and the circumstances relevant for proper evaluation of the plan to each party affected by the plan upon request, as well as, in the case of section 2 (4) sentence 1, to each subsidiary concerned. Parties affected by the plan have the right to make proposals concerning modification of the plan. The proposals must be available to the debtor in text form at least one day prior to the start of the meeting.

						
					

					
							
							(4)

						
							
							The plan may also be voted on at the meeting even where individual parts of it are modified in substance on the basis of the discussions at the meeting.

						
					

					
							
							(5)

						
							
							Each group of parties affected by the plan is to vote separately. In all other respects, the debtor shall establish the specifics of voting. If parties affected by the plan exercise their voting rights electronically, they are to be given electronic confirmation of receipt of votes cast electronically. Votes may also be cast without participating in the meeting until such time as voting ends.

						
					

					
							
							Section 21 – Discussion of the Restructuring Plan

						
					

					
							
							(1)

						
							
							If a vote is not held at a meeting of the parties affected by the plan, then in accordance with the requirements of section 17 (3), a meeting of the parties affected by the plan is to be held at the request of a party affected by the plan in order to discuss the plan.

						
					

					
							
							(2)

						
							
							The meeting is to be convened in writing. The notice period is to amount to at least 14 days. If the debtor provides for the possibility of electronic participation, the notice period is to amount to seven days.

						
					

					
							
							(3)

						
							
							Section 20 (3) applies with the necessary modifications.

						
					

					
							
							(4)

						
							
							If the meeting does not take place by the expiry of a time limit set for plan acceptance, such time limit is to be extended until the end of the day of the meeting or until the date that the debtor specifies by the end of the meeting. If a party affected by the plan had already made a declaration concerning the plan offer, it is not bound by this declaration if it makes a new declaration by the end of the extended time limit.

						
					

					
							
							Section 22 – Documentation of Voting

						
					

					
							
							(1)

						
							
							The debtor shall document the course of the plan acceptance procedure and record the result of the vote in writing without delay following expiry of the acceptance time limit or following the holding of the vote. If a dispute arises concerning the selection of parties affected by the plan, their classification into groups or the allocation of voting rights, a note of this is to be made in the documentation.

						
					

					
							
							(2)

						
							
							The documentation is to be made available to the parties affected by the plan without delay.

						
					

					
							
							Section 23 – Court-Supervised Plan Voting Proceedings

						
					

					
							
							
							The debtor may put the restructuring plan to a vote in court-supervised proceedings, which are to be conducted pursuant to sections 45 and 46; in such case, sections 17 to 22 are not applicable.

						
					

					
							
							Subchapter 2 – Voting Rights and Required Majorities

						
					

					
							
							Section 24 – Voting rights

						
					

					
							
							(1)

						
							
							Voting rights are to be determined as follows:

						
					

					
							
							
							1. in the case of restructuring claims, based on their amount, unless specified otherwise in subsection (2);

						
					

					
							
							
							2. in the case of entitlements to separate satisfaction and intra-group third-party collateral, based on their value; and

						
					

					
							
							
							3. in the case of share or membership rights, based on the share of the subscribed capital or the debtor’s assets; restrictions on voting rights, special voting rights and multiple voting rights are to be disregarded.

						
					

					
							
							(2)

						
							
							For the purposes of determining the voting rights that are conferred by restructuring claims, the following applies:

						
					

					
							
							
							1. contingent claims are to be set at the value that takes into consideration the likelihood that the contingency will occur; 

						
					

					
							
							
							2. non-interest-bearing claims are to be set at the amount that results after discounting on the date of plan submission in application of section 41 (2) of the Insolvency Code;

						
					

					
							
							
							3. claims that are based on unspecified amounts of money or that are expressed in foreign currency or in a unit of account are to be set at the value to be specified pursuant to section 45 of the Insolvency Code; and

						
					

					
							
							
							4. claims that are based on recurring performance are to be set at the value specified pursuant to section 46 of the Insolvency Code.

						
					

					
							
							(3)

						
							
							Claims secured by entitlements to separate satisfaction and intra-group third-party collateral confer voting rights in a group of restructuring creditors only to the extent that the debtor is also personally liable for the secured claims and the holder of the entitlement to separate satisfaction waives the entitlement or would fail with separate satisfaction. So long as the amount of the shortfall has not been determined, the claim is to be taken into consideration at the level of the probable shortfall.

						
					

					
							
							(4)

						
							
							If a dispute arises concerning the voting right allotted to a claim or a right, the debtor may base the vote on the voting rights that it allocated to the parties affected by the plan. It shall make a note in the documentation of voting concerning the extent to which the voting right is disputed and the reason for same.

						
					

					
							
							Section 25 – Required Majorities

						
					

					
							
							(1)

						
							
							Acceptance of the restructuring plan requires that, in each group, the members of the group who approve the plan account for a minimum of three-quarters of the voting rights in that group.

						
					

					
							
							(2)

						
							
							Parties affected by the plan who are entitled to a claim or a right jointly are to be counted as one party affected by the plan in the vote. The same applies where a right is encumbered with a lien or a usufruct.

						
					

					
							
							Section 26 – Cross-Class Cram-Down

						
					

					
							
							(1)

						
							
							If the majority required by section 25 is not achieved in a group, the approval of that group is to be deemed to have been granted if

						
					

					
							
							
							1. the members of that group are likely to be in no worse a position as a result of the restructuring plan than they would be in without a plan;

						
					

					
							
							
							2. the members of that group participate to a reasonable extent in the economic value accruing to the parties affected by the plan on the basis of the plan (plan value); and

						
					

					
							
							
							3. the majority of the voting groups approved the plan with the required majorities; if only two group were formed, it is sufficient if the other group approves; the approving groups may not be composed solely of shareholders or subordinated restructuring creditors.

						
					

					
							
							(2)

						
							
							If the majority required by section 25 is not achieved in a group that is to be formed pursuant to section 9 (1) sentence 3, then subsection (1), section 27 (1) and section 28 apply for this group only if the envisaged compensation reasonably compensate the holders of the rights arising from intra-group third-party collateral for the suffered loss of rights or the loss of the liability of the general partner.

						
					

					
							
							Section 27 – Absolute Priority

						
					

					
							
							(1)

						
							
							Participation by a group of creditors in the plan value is reasonable if

						
					

					
							
							
							1. no other creditor affected by the plan receives economic value exceeding the full amount of its claim;

						
					

					
							
							
							2. neither a creditor affected by the plan whose claim for satisfaction would rank behind the claims of the creditors in the group without a plan in insolvency proceedings, nor the debtor, nor any party holding a participating interest in the debtor receives economic value that is not fully compensated for through performance received into the debtor’s assets; and

						
					

					
							
							
							3. no creditor affected by the plan whose claim for satisfaction would rank equally with the claims of the creditors in the group in insolvency proceedings is placed in a better position than these creditors.

						
					

					
							
							(2)

						
							
							For a group of persons holding a participating interest in the debtor, reasonable participation in the plan value exists if, pursuant to the plan,

						
					

					
							
							
							1. no creditor affected by the plan receives economic value exceeding the full amount of its claim; and

						
					

					
							
							
							2. subject to section 28 (2) number 1, no person holding a participating interest in the debtor who would be on an equal footing with the members of the group without a plan receives an economic value.

						
					

					
							
							Section 28 – Exceptions to Absolute Priority

						
					

					
							
							(1)

						
							
							The reasonable participation of a group of creditors affected by the plan in the plan value is not precluded if a provision in derogation of section 27 (1) number 3 is appropriate in terms of the nature of the economic difficulties that are to be overcome and in terms of the circumstances. A provision in derogation of section 27 (1) number 3 is not appropriate if the outvoted group is allotted more than half of the voting rights of the creditors in the affected ranking category.

						
					

					
							
							(2)

						
							
							Reasonable participation of a group of creditors affected by the plan in the plan value is not precluded if, notwithstanding section 27 (1) number 2, the debtor or a person holding a participating interest in the debtor continues to participate in the assets of the business, provided that

						
					

					
							
							
							1. owing to special circumstances inherent in the debtor or in the person holding a participating interest in the debtor, his/her involvement in the continued operation of the business is essential in order to realise the plan value and the debtor or the person holding a participating interest in the debtor undertakes in the plan to furnish the required involvement as well as to transfer the economic value in the event that his/her involvement ends before five years or a shorter period specified for implementation of the plan have elapsed for reasons for which he/she is responsible; or

						
					

					
							
							
							2. Alteration of the rights of creditors is negligible, particularly because the rights are not reduced and the dates on which they are due are not postponed by more than 18 months.

						
					

					
							
							Division 2 Stabilisation and Restructuring Tools

						
					

					
							
							Chapter 1 – General Provisions

						
					

					
							
							Subchapter 1 – Tools of the Stabilisation and Restructuring Framework; Proceedings

						
					

					
							
							Section 29 – Tools of the Stabilisation and Restructuring Framework

						
					

					
							
							(1)

						
							
							The following procedural mechanisms of the stabilisation and restructuring framework (tools) may be used in order to permanently eliminate imminent illiquidity within the meaning of section 18 (2) of the Insolvency Code.

						
					

					
							
							(2)

						
							
							Tools of the stabilisation and restructuring framework within the meaning of subsection (1) consist of:

						
					

					
							
							
							1. the conducting of court-supervised plan voting proceedings (court-supervised plan voting);

						
					

					
							
							
							2. the preliminary review by the court of issues of significance for the confirmation of the restructuring plan (preliminary review);

						
					

					
							
							
							3. the ordering by the court of arrangements to restrict measures of individual enforcement of rights (stabilisation); and

						
					

					
							
							
							4. the confirmation by the court of a restructuring plan (plan confirmation).

						
					

					
							
							(3)

						
							
							Unless the provisions of this Act specify otherwise, the debtor may make use of the tools of the stabilisation and restructuring framework independently of one another.

						
					

					
							
							Section 30 – Ability to be Restructured

						
					

					
							
							(1)

						
							
							Subject to subsection (2), the tools of the stabilisation and restructuring framework may be used by any debtor with capacity for insolvency. For natural persons, this applies only to the extent that they engage in an entrepreneurial activity.

						
					

					
							
							(2)

						
							
							The provisions of this division are not applicable to businesses in the financial sector within the meaning of section 1 (19) of the Banking Act.

						
					

					
							
							Section 31 – Notice of the Restructuring Project

						
					

					
							
							(1)

						
							
							Use of the tools of the stabilisation and restructuring framework is conditioned on notice of the restructuring project being given to the competent restructuring court.

						
					

					
							
							(2)

						
							
							The notice is to be accompanied by:

						
					

					
							
							
							1. the draft of a restructuring plan or, where it has not yet been possible to draw up and negotiate one in view of the status of the notified project, a concept for the restructuring that, based on a description of the nature, extent and causes of the crisis, outlines the objective of the restructuring (restructuring objective) and the measures envisaged to achieve the restructuring objective;

						
					

					
							
							
							2. a description of the status of negotiations with creditors, persons holding a participating interest in the debtor and third parties concerning the envisaged measures; and

						
					

					
							
							
							3. a description of the arrangements taken by the debtor in order to ensure its ability to meet its obligations under this Act.

						
					

					
							
							
							In addition, the debtor must indicate in the notice whether the rights of consumers or of micro, small or medium-sized enterprises are to be affected, in particular because their claims or entitlements to separate satisfaction are to be modified by a restructuring plan or enforcement of these claims is to be temporarily prohibited by a stabilisation order. The debtor must also indicate whether it is likely that the restructuring objective will be able to be implemented only against the opposition of a group to be formed pursuant to section 9. In addition, earlier restructuring cases are to be indicated, including the court seised and the case number.

						
					

					
							
							(3)

						
							
							The restructuring case becomes pending with the notice.

						
					

					
							
							(4)

						
							
							The notice loses its effectiveness if

						
					

					
							
							
							1. the debtor withdraws the notice;

						
					

					
							
							
							2. the decision on plan confirmation becomes final;

						
					

					
							
							
							3. the court terminates the restructuring case pursuant to section 33; or

						
					

					
							
							
							4. six months have elapsed since the notice or, if the debtor had previously renewed the notice, 12 months have elapsed.

						
					

					
							
							Section 32 – Obligations of the Debtor

						
					

					
							
							(1)

						
							
							The debtor shall carry out the restructuring case with the due care of a prudent and conscientious reorganisation manager and in doing so protect the interests of all creditors. In particular, he/she shall refrain from taking measures that are incompatible with the restructuring objective or that jeopardise the prospects for the success of the envisaged restructuring. It is generally incompatible with the restructuring objective to settle claims or provide collateral for them if they are to be modified by the restructuring plan.

						
					

					
							
							(2)

						
							
							The debtor shall notify the court about any significant change concerning the subject of the notified restructuring project or the description of the status of negotiations. If the debtor has obtained a stabilisation order pursuant to section 49, it shall also give notice of significant changes concerning the restructuring strategy without delay. If a restructuring practitioner has been appointed, the obligations under sentences 1 and 2 also apply with respect to the restructuring practitioner.

						
					

					
							
							(3)

						
							
							While the restructuring case is pending, the debtor is obligated to notify the restructuring court without delay about the occurrence of illiquidity within the meaning of section 17 (2) of the Insolvency Code. If the debtor is a legal entity or a company without legal personality that does not have a natural person who is liable as a direct or indirect partner for its liabilities, illiquidity is equivalent to overindebtedness within the meaning of section 19 (2) of the Insolvency Code.

						
					

					
							
							(4)

						
							
							The debtor is obligated to notify the court without delay if the restructuring project has no prospect of implementation, particularly if, as a consequence of serious and definitive refusal of the submitted restructuring plan by the parties affected by the plan that has become apparent, it cannot be assumed that the majorities required for plan acceptance can be achieved.

						
					

					
							
							Section 33 – Termination of the Restructuring CaseThe restructuring court shall terminate the restructuring case ex officio if

						
					

					
							
							(1)

						
							
							1. the debtor files an application for commencement of insolvency proceedings or insolvency proceedings are commenced in respect of the debtor’s assets;

						
					

					
							
							
							2. the restructuring court does not have jurisdiction over the restructuring case and the debtor does not file a referral application or withdraw the notice within a period specified by the restructuring court; or

						
					

					
							
							
							3. the debtor seriously breaches the obligations of co-operation and disclosure that it owes to the court or a restructuring practitioner.

						
					

					
							
							(2)

						
							
							The court shall also terminate the restructuring case if

						
					

					
							
							
							1. the debtor has given notice of its illiquidity or overindebtedness pursuant to section 32 (3) or other circumstances are known indicating that the debtor is materially insolvent; the court may refrain from terminating the restructuring case if, in view of the progress made in the restructuring case, the commencement of insolvency proceedings would manifestly not be in the interest of all creditors; it may also refrain from termination if the illiquidity or overindebtedness results from a notice of termination of a claim or a claim otherwise being called due that is intended to be subjected to modification by the plan pursuant to the notified restructuring concept, provided that achievement of the restructuring objective is highly likely;

						
					

					
							
							
							2. based on a notice pursuant to section 32 (4) or other circumstances, the notified restructuring project has no prospects for implementation;

						
					

					
							
							
							3. it is aware of circumstances indicating that the debtor has seriously breached the obligations incumbent on it pursuant to section 32; or

						
					

					
							
							
							4. in an earlier restructuring case,

						
					

					
							
							
							a) the debtor obtained a stabilisation order or a plan confirmation or

						
					

					
							
							
							b) termination took place pursuant to number 3 or subsection (1) number 3.

						
					

					
							
							
							Sentence 1 number 4 is not applicable if the problem that led to the earlier restructuring case was overcome through viable recovery. If less than three years have elapsed since the end of the period of the order or of the decision on the application for plan confirmation in the earlier restructuring case, it is to be assumed in case of doubt that viable recovery did not occur. The use of tools of the restructuring framework is equivalent to insolvency proceedings managed through self-administration.

						
					

					
							
							(3)

						
							
							The restructuring case is not to be terminated as long as the court has refrained from terminating a stabilisation order pursuant to section 59 (3).

						
					

					
							
							(4)

						
							
							The debtor has the right of immediate appeal against termination of the restructuring case pursuant to subsections (1) to (3).

						
					

					
							
							Section 34 – Restructuring Court; Power to Issue Statutory Orders

						
					

					
							
							(1)

						
							
							The local court within whose district a higher regional court is located has exclusive jurisdiction for decisions in restructuring cases as the restructuring court for the district of this higher regional court. If this local court does not have jurisdiction over standard insolvency matters, the competent local court is the one with jurisdiction over standard insolvency matters at the location of the higher regional court.

						
					

					
							
							(2)

						
							
							In order for restructuring cases to be appropriately facilitated or processed more rapidly, the governments of the Federal States are authorised to issue statutory orders

						
					

					
							
							
							1. stipulating, within a district, the jurisdiction of a different local court with jurisdiction over standard insolvency matters; or

						
					

					
							
							
							2. extending the jurisdiction of a restructuring court within a Federal State to additionally cover the district of one or more other higher regional courts.

						
					

					
							
							
							The governments of the Federal States may delegate this power to the administration of justice departments of the Federal States by statutory order. Several states can agree to establish shared divisions for restructuring cases at a local court or to extend court districts for restructuring cases beyond Federal State borders.

						
					

					
							
							Section 35 – Local Jurisdiction

						
					

					
							
							
							The restructuring court within whose district a debtor has its place of general jurisdiction has exclusive local jurisdiction. If the centre of an economic activity carried on by the debtor is located in a different place, the restructuring court within whose district this place is located has exclusive jurisdiction.

						
					

					
							
							Section 36 – Unified Jurisdiction

						
					

					
							
							
							The division that had jurisdiction for the initial decision has jurisdiction for all decisions and measures in the restructuring case.

						
					

					
							
							Section 37 – Place of Group Jurisdiction

						
					

					
							
							(1)

						
							
							On application by a debtor that is a member of a corporate group within the meaning of section 3e of the Insolvency Code (group-affiliated debtor), the restructuring court seised of the restructuring case shall declare its jurisdiction over the other group-affiliated debtors (other group proceedings) if this debtor has lodged an admissible application in the restructuring case and if the debtor is manifestly not merely of secondary importance for the corporate group as a whole.

						
					

					
							
							(2)

						
							
							Section 3a (1) sentences 2 to 4 and (2), section 3b, section 3c (1), section 3d (1) sentence 1 and (2) sentence 1 and section 13a of the Insolvency Code apply with the necessary modifications.

						
					

					
							
							(3)

						
							
							On application by the debtor, the court with jurisdiction over other group proceedings in restructuring cases shall also declare its jurisdiction, in accordance with the requirements in subsection (1), over other group proceedings in insolvency matters pursuant to section 3a (1) of the Insolvency Code.

						
					

					
							
							Section 38 – Applicability of the Code of Civil Procedure

						
					

					
							
							
							Unless otherwise specified in this Act, the provisions of the Code of Civil Procedure [Zivilprozessordnung] apply with the necessary modifications to proceedings in restructuring cases. Section 128a of the Code of Civil Procedure applies with the proviso that notices of meetings are to make the participants aware of the obligation to refrain from deliberately recording sound and images and to ensure through appropriate measures that third parties cannot hear or view the transmission of sound and images.

						
					

					
							
							Section 39 – Procedural Principles

						
					

					
							
							(1)

						
							
							Unless specified otherwise in this Act, the restructuring court shall ascertain ex officio all circumstances relevant to the proceedings in the restructuring case. To this end it may, in particular, hear witnesses and experts.

						
					

					
							
							(2)

						
							
							The debtor must provide the restructuring court with the information it requires to decide on the debtor’s applications and otherwise support the court in the performance of its duties.

						
					

					
							
							(3)

						
							
							The restructuring court may issue its decisions without a hearing. If a hearing is held, section 227 (3) sentence 1 of the Code of Civil Procedure is not applicable.

						
					

					
							
							Section 40 – Appeal

						
					

					
							
							(1)

						
							
							The decisions of the restructuring court are subject to appeal only in those cases in which this Act provides the right of immediate appeal. The immediate appeal is to be lodged with the restructuring court.

						
					

					
							
							(2)

						
							
							The period for lodging an appeal starts to run on the date on which the decision is pronounced or, if it not pronounced, on the date on which it is served.

						
					

					
							
							(3)

						
							
							The decision on the appeal becomes effective only when it becomes final and binding. The appeal court may, however, order that the decision is effective immediately.

						
					

					
							
							Section 41 – Service

						
					

					
							
							(1)

						
							
							Service of documents is effected ex officio without the document to be served requiring certification. Service may be effected by posting the document to the address of the addressee for service; section 184 (2) sentences 1, 2 and 4 of the Code of Civil Procedure applies with the necessary modifications. If service is to be effected on domestic territory, the document is to be deemed to have been served three days after posting.

						
					

					
							
							(2)

						
							
							Service is not to be effected on persons whose place of residence is unknown. If such persons have a representative with authority to accept service, service is to be effected on that representative.

						
					

					
							
							(3)

						
							
							If the court instructs the debtor to carry out the service of documents, this is to take place in accordance with sections 191 to 194 of the Code of Civil Procedure.

						
					

					
							
							Subchapter 2 – Restructuring Law

						
					

					
							
							Section 42 – Notice of Illiquidity and Overindebtedness; Penal Provision

						
					

					
							
							(1)

						
							
							While the restructuring case is pending, the obligation to apply for commencement of insolvency proceedings pursuant to section 15a (1) to (3) of the Insolvency Code and section 42 (2) of the Civil Code [Bürgerliches Gesetzbuch] is suspended. However, the parties obligated to apply for commencement of insolvency proceedings must notify the restructuring court without undue delay about the occurrence of illiquidity within the meaning of section 17 (2) of the Insolvency Code or of overindebtedness within the meaning of section 19 (2) of the Insolvency Code.

						
					

					
							
							(2)

						
							
							The lodging of an application for commencement of insolvency proceedings that satisfies the requirements of section 15a of the Insolvency Code is to be deemed timely fulfilment of the notification obligation pursuant to subsection (1) sentence 2.

						
					

					
							
							(3)

						
							
							Anyone who, contrary to subsection (1) sentence 2, does not give notice of the occurrence of illiquidity or overindebtedness or does not give notice within the specified time limit is to be punished by imprisonment for up to three years or by a fine. If the offender acts with negligence, the punishment is imprisonment for up to one year or a fine. Sentences 1 and 2 are not applicable to associations and foundations to which the obligation pursuant to subsection (1) sentence 1 applies.

						
					

					
							
							(4)

						
							
							If the notice of the restructuring case loses its effectiveness pursuant to section 31 (4), the obligations suspended pursuant to subsection (1) sentence 1 are revived.

						
					

					
							
							Section 43 – Obligations and Liability of Representative Bodies

						
					

					
							
							(1)

						
							
							If the debtor is a legal entity or a company without legal personality within the meaning of section 15a (1) sentence 3 and (2) of the Insolvency Code, its managers shall work to ensure that the debtor carries out the restructuring case with the due care of a prudent manager and protects the interests of all creditors. For breach of this obligation they are liable to the debtor for the loss suffered by the creditors, unless they were not responsible for the breach of obligation. 

						
					

					
							
							(2)

						
							
							If the debtor waives claims pursuant to subsection (1) sentence 2 or enters into a settlement in respect of such claims, the waiver or settlement is ineffective to the extent that the compensation is required in order to satisfy creditors. The foregoing does not apply if the party owing the compensation enters into a settlement with its creditors in order to avoid insolvency proceedings in respect of its assets, if the obligation to pay compensation is dealt with in an insolvency plan or if an insolvency administrator is acting for the party entitled to the compensation.

						
					

					
							
							(3)

						
							
							Claims pursuant to subsection (1) sentence 2 become time barred after five years. If the legal entity is a quoted company at the time of the breach of obligation, the claims become time-barred after 10 years.

						
					

					
							
							Section 44 – Prohibition of Termination Clauses

						
					

					
							
							(1)

						
							
							The pendency of the restructuring case or the use of tools of the stabilisation and restructuring framework by the debtor is not in and of itself justification

						
					

					
							
							
							1. for terminating contracts to which the debtor is a party;

						
					

					
							
							
							2. for accelerating the due date of payments or performance; or

						
					

					
							
							
							3. for entitling the other party to refuse the payment or performance incumbent on it or demanding modification or renegotiation of the contract.

						
					

					
							
							
							They also do not in and of themselves affect the effectiveness of the contract.

						
					

					
							
							(2)

						
							
							Agreements that conflict with subsection (1) are ineffective.

						
					

					
							
							(3)

						
							
							Subsections (1) and (2) do not apply to transactions pursuant to section 104 (1) of the Insolvency Code, to agreements on close-out netting pursuant to section 104 (3) and (4) of the Insolvency Code or to financial collateral within the meaning of section 1 (17) of the Banking Act. The foregoing also applies to transactions that are subject to the settlement of claims and performance as part of a system pursuant to section 1 (16) of the Banking Act.

						
					

					
							
							Chapter 2 – Court-Supervised Plan Voting

						
					

					
							
							Section 45 – Discussion and Voting Meeting

						
					

					
							
							(1)

						
							
							On application by the debtor, the restructuring court shall schedule a meeting at which the restructuring plan and the voting rights of the parties affected by the plan can be discussed and for subsequent voting on the plan. The notice period for the meeting is to amount to at least 14 days.

						
					

					
							
							(2)

						
							
							The application is to be accompanied by the complete restructuring plan, together with attachments.

						
					

					
							
							(3)

						
							
							The parties affected by the plan are to be invited to the meeting. The meeting notice is to indicate that the meeting may be held and voting may take place even without the attendance of all parties affected by the plan. The court may instruct the debtor to carry out the service of meeting notices.

						
					

					
							
							(4)

						
							
							Sections 239 to 242 of the Insolvency Code as well as sections 24 to 28 apply to the proceedings with the necessary modifications. If a dispute arises concerning the voting right that a claim, an entitlement to separate satisfaction, an intra-group third-party collateral or a share or membership right confers on a party affected by the plan, and if the parties concerned are unable to reach agreement on the dispute, the court shall determine the voting right.

						
					

					
							
							Section 46 – Preliminary Review Meeting

						
					

					
							
							(1)

						
							
							On application by the debtor, the court shall schedule a separate meeting for the preliminary review of the restructuring plan, which is to be held prior to the discussion and voting meeting. This preliminary review may cover any issue that is of significance for confirmation of the restructuring plan, including

						
					

					
							
							
							1. whether the selection of the parties affected by the plan and the classification of parties affected by the plan into groups satisfies the requirements of sections 8 and 9;

						
					

					
							
							
							2. which voting right is conferred by a restructuring claim, an entitlement to separate satisfaction or a share or membership right; and

						
					

					
							
							
							3. whether the debtor faces imminent illiquidity.

						
					

					
							
							
							Section 45 Subsection (3) applies with the necessary modifications. The notice period for the meeting is to amount to at least seven days.

						
					

					
							
							(2)

						
							
							The court shall summarise the result of the preliminary review in a notice.

						
					

					
							
							(3)

						
							
							The court may also schedule a preliminary review meeting ex officio if this is appropriate.

						
					

					
							
							Chapter 3 – Preliminary review

						
					

					
							
							Section 47 – Application

						
					

					
							
							
							On application by the debtor, the restructuring court shall also conduct a preliminary review even where the restructuring plan is not intended to be put to a vote in court-supervised proceedings. Such preliminary review may cover any issue that is of significance for confirmation of the restructuring plan. In addition to the issues specified in section 46 (1) sentence 2, this review may also include the requirements for the plan voting proceedings pursuant to sections 17 to 22.

						
					

					
							
							Section 48 – Proceedings

						
					

					
							
							(1)

						
							
							The parties affected by the plan are to be heard if an issue in the preliminary review concerns them.

						
					

					
							
							(2)

						
							
							The court shall summarise the result of the preliminary review in a notice. The notice should be issued within two weeks after the application is lodged or, if a hearing meeting is held, within two weeks of that meeting. Section 45 (3) and section 46 (1) sentence 3 apply with the necessary modifications to the notice of the hearing meeting.

						
					

					
							
							Chapter 4 – Stabilisation

						
					

					
							
							Section 49 – Stabilisation Order

						
					

					
							
							(1)

						
							
							To the extent that this is necessary in order to ensure the prospects for the realisation of the restructuring objective, the restructuring court shall on application by the debtor order that

						
					

					
							
							
							1. compulsory enforcement measures against the debtor are prohibited or temporarily suspended (enforcement prohibition); and

						
					

					
							
							
							2. rights in moveable assets that could be claimed as a right to separate satisfaction or to segregation in the event of commencement of insolvency proceedings may not be enforced by the creditor and that such assets may be used for the continued operation of the debtor’s business insofar as they are of substantial importance for this purpose (realisation prohibition).

						
					

					
							
							(2)

						
							
							Claims that pursuant to section 4 are not capable of being modified by a restructuring plan remain unaffected by an order pursuant to subsection (1) and its effects in terms of contract law. In addition, the order may also be addressed to a specific creditor, to several creditors or to all creditors.

						
					

					
							
							(3)

						
							
							The order pursuant to subsection (1) may also prohibit creditors from enforcing rights arising from intra-group third-party collateral (section 2 (4)).

						
					

					
							
							Section 50 – Application

						
					

					
							
							(1)

						
							
							When applying for a stabilisation order pursuant to section 49 (1), the debtor must specify the content and duration of the order and the creditors to whom it is addressed.

						
					

					
							
							(2)

						
							
							The debtor shall attach a restructuring strategy to the application covering

						
					

					
							
							
							1. a draft of the restructuring plan that has been updated as of the date that the application is lodged or a concept for restructuring pursuant to section 31 (2) sentence 1 number 1 that has been updated as of that date; and

						
					

					
							
							
							2. a financial plan that covers a period of six months and includes a detailed description of the financing sources through which the continued operation of the business is to be ensured during this period; financing sources that are incompatible with the restructuring objective are to be excluded.

						
					

					
							
							(3)

						
							
							In addition, the debtor must declare

						
					

					
							
							
							1. whether it is in default in satisfying liabilities under employment relationships or pension commitments, tax liabilities, or liabilities to social security authorities or suppliers and, if so, the extent of such liabilities and the creditors to whom they are owed;

						
					

					
							
							
							2. whether enforcement or realisation prohibitions pursuant to this Act or pursuant to section 21 (2) sentence 1 number 3 or 5 of the Insolvency Code were ordered for its benefit during the last three years prior to the application and, if so, in what proceedings they were ordered; and

						
					

					
							
							
							3. whether it has satisfied its obligations under sections 325 to 328 or 339 of the Commercial Code for the last three concluded financial years.

						
					

					
							
							Section 51 – Requirements for a Stabilisation Order

						
					

					
							
							(1)

						
							
							A stabilisation order is to be issued if the restructuring strategy submitted by the debtor is complete and coherent and no circumstances are known indicating that

						
					

					
							
							
							1. the restructuring strategy or the declarations concerning section 50 (3) are based on inaccurate facts in material respects;

						
					

					
							
							
							2. the restructuring no longer has any prospect of success because there is no likelihood that a plan implementing the restructuring concept would be accepted by the parties affected by the plan or confirmed by the court;

						
					

					
							
							
							3. the debtor is not yet facing imminent illiquidity; or

						
					

					
							
							
							4. the order applied for is not necessary in order to realise the restructuring objective.

						
					

					
							
							
							The strategy is coherent unless it is clear that the restructuring objective cannot be achieved on the basis of the envisaged measures. If the restructuring strategy has defects that can be remedied, the court shall issue the order for a period of at most 20 days and instruct the debtor to remedy the defects within this period of time.

						
					

					
							
							(2)

						
							
							If circumstances are known indicating that

						
					

					
							
							
							1. there are substantial payment arrears owed to the creditors specified in section 50 (3) sentence 2 number 1; or

						
					

					
							
							
							2. the debtor has breached its disclosure obligations under sections 325 to 328 or 339 of the Commercial Code for at least one of the last three concluded financial years,

						
					

					
							
							
							the stabilisation order is to be issued only if, despite these circumstances, it may be expected that the debtor is willing and able to align its management with the interests of all creditors. The foregoing also applies if the enforcement or realisation prohibitions specified in section 49 (1) or interim protective orders pursuant to section 21 (2) sentence 2 number 3 or 5 of the Insolvency Code were ordered for the benefit of the debtor during the last three years prior to the lodging of the application, unless the problem that led to these orders was overcome through viable recovery.

						
					

					
							
							(3)

						
							
							If a restructuring plan has not been received by the time of the stabilisation order, the court may set a time limit for the debtor to submit the restructuring plan.

						
					

					
							
							(4)

						
							
							The stabilisation order is to be served on all creditors who are affected by it. In public restructuring cases (section 84), service may be dispensed with if the order is addressed to all creditors, other than those specified in section 4.

						
					

					
							
							(5)

						
							
							The restructuring court shall decide on the issuance of a stabilisation order by means of a court order. If the court rejects the application, the debtor has the right of immediate appeal against the court order.

						
					

					
							
							Section 52 – Extended Order, Renewed Order

						
					

					
							
							
							In accordance with the requirements in section 51 (1) and (2), a stabilisation order may be extended in terms of substance or time or to cover other creditors (extended order) or, if the duration of the order has already been exceeded, may be renewed (renewed order).

						
					

					
							
							Section 53 – Duration of Order

						
					

					
							
							(1)

						
							
							The stabilisation order may be issued for a duration of up to three months.

						
					

					
							
							(2)

						
							
							Extended and renewed orders may be issued only for the maximum duration pursuant to subsection (1), other than where

						
					

					
							
							
							1. the debtor has submitted a plan offer to the creditors; and

						
					

					
							
							
							2. no circumstances are known indicating that acceptance of the plan is unlikely within one month.

						
					

					
							
							
							In such case, the maximum duration of the order is to be extended by one month, and the order is to be addressed exclusively to parties affected by the plan.

						
					

					
							
							(3)

						
							
							If the debtor has applied for court confirmation of the restructuring plan accepted by the parties affected by the plan, extended and renewed orders may be issued until the order confirming the plan becomes final, but at most for eight months following issuance of the initial order. The foregoing does not apply if the restructuring plan is clearly incapable of being confirmed.

						
					

					
							
							(4)

						
							
							Subsection (3) is not applicable if, during a period of three months prior to the first use of tools of the stabilisation and restructuring framework, the centre of the debtor’s principal interests was relocated to domestic territory from another Member State of the European Union and no public announcements are made pursuant to sections 84 to 86.

						
					

					
							
							Section 54 – Consequences of a Realisation Prohibition

						
					

					
							
							(1)

						
							
							If a realisation prohibition is issued, the creditor is to be paid the interest due, and the loss of value resulting from use is to be compensated for by regular payments to the creditor. The foregoing does not apply insofar as the creditor is unlikely to obtain satisfaction from the proceeds of realisation, taking into account the amount of the claim and other encumbrances on the asset.

						
					

					
							
							(2)

						
							
							If in accordance with contractual agreements with the party entitled to them the debtor collects accounts receivable that were assigned to secure a claim, or if it sells or processes moveable objects subject to rights that could be claimed as rights to separate satisfaction or to segregation in the event of commencement of insolvency proceedings, the proceeds realised from this are to be paid out to the party entitled to them or held in safekeeping for it distinctly, other than where the debtor reaches a different understanding with the party entitled to the proceeds.

						
					

					
							
							Section 55 – Effects under Contract Law

						
					

					
							
							(1)

						
							
							If the debtor owes a creditor something under a contract at the time of a stabilisation order, the creditor may not, solely by virtue of the performance owed to it, refuse to provide its performance during the period of the order or claim rights to terminate or modify the contract; the foregoing does not affect the creditor’s right to refuse to provide that portion of its performance that is attributable to the performance owed by the debtor. If extended or renewed orders are issued, the time of the initial order is decisive.

						
					

					
							
							(2)

						
							
							Subsection (1) does not apply if the debtor is not reliant upon the creditor’s performance for the continued operation of the business.

						
					

					
							
							(3)

						
							
							If the creditor is obligated to perform in advance, it has the right to make its performance contingent on the posting of security or on the debtor providing its performance concurrently. Subsection (1) does not affect the right of lenders to terminate the loan contract prior to disbursement of the loan due to a deterioration in the debtor’s financial circumstances or in the value of the collateral provided for the loan (section 490 (1) of the Civil Code). Sentence 2 also applies to other loan commitments.

						
					

					
							
							Section 56 – Financial Collateral, Payment and Settlement Systems, Close-Out Netting

						
					

					
							
							(1)

						
							
							A stabilisation order does not affect the validity of disposals of financial collateral pursuant to section 1 (17) of the Banking Act and the validity of the settlement of claims and performance under payment orders, orders between payment service providers or intermediaries or orders for the transfer of securities brought into systems pursuant to section 1 (16) of the Banking Act. This applies even if a transaction of this type by the debtor is carried out and settled or financial collateral is provided on the day the order is made and the other party proves that it neither knew nor ought to have known of the court order; if the other party is a system operator or a participant in the system, the day on which the order is made is to be determined in accordance with the meaning of business day in section 1 (16b) of the Banking Act.

						
					

					
							
							(2)

						
							
							A stabilisation order and its effects have no impact on transactions that can form the subject of an agreement on close-out netting within the meaning of section 104 (3) and (4) of the Insolvency Code, as well as agreements on close-out netting. The claim resulting from close-out netting may be made subject to an enforcement prohibition and, to the extent permitted pursuant to subsection (1), also to a realisation prohibition.

						
					

					
							
							Section 57 – Liability of Representative Bodies

						
					

					
							
							
							If the debtor is a legal entity or company without legal personality within the meaning of section 15a (1) sentence 3 and (2) of the Insolvency Code, and if it obtains a stabilisation order on the basis of incorrect information that it provided intentionally or with negligence, the manager is obligated to compensate the loss that the affected creditors suffer as a result of the order. This foregoing does not apply if the manager was not at fault. Sentences 1 and 2 also apply to compensation of the loss that a creditor suffers from improper disbursement or safekeeping of the proceeds pursuant to section 54 (2). Section 43 (3) applies with the necessary modifications to claims pursuant to sentence 1 and sentence 3.

						
					

					
							
							Section 58 – Application for Commencement of Insolvency Proceedings

						
					

					
							
							
							Proceedings concerning the application of a creditor for the commencement of insolvency proceedings in respect to the debtor’s assets are suspended for the duration of the order.

						
					

					
							
							Section 59 – Termination and Ending of the Stabilisation Order

						
					

					
							
							(1)

						
							
							The court shall also terminate the stabilisation order if

						
					

					
							
							
							1. the debtor applies for this;

						
					

					
							
							
							2. the notice loses its effectiveness pursuant to section 31 (4) or the requirements are met for termination of the restructuring case pursuant to section 31 (4) number 3 and section 33;

						
					

					
							
							
							3. the debtor fails to send the court the draft of a restructuring plan by the end of a reasonable time limit set for this purpose; or

						
					

					
							
							
							4. circumstances are known indicating that the debtor is unwilling or unable to align its management with the interests of all creditors, in particular because

						
					

					
							
							
							(a) the restructuring strategy is based on inaccurate facts in material respects; or

						
					

					
							
							
							(b) the debtor’s accounting and bookkeeping are so incomplete or flawed as to make it impossible to evaluate the restructuring strategy, particularly the financial plan; or

						
					

					
							
							(2)

						
							
							On application by a creditor affected by the stabilisation order, the order is also to be terminated on the grounds specified in subsection (1) numbers 2 and 4 if the creditor demonstrates to the satisfaction of the court that the grounds for termination exist.

						
					

					
							
							(3)

						
							
							The restructuring court may refrain from termination if continuation of the stabilisation order appears necessary in order to ensure an orderly transition to insolvency proceedings in the interest of all creditors. The court shall specify a period of at most three weeks within which the debtor must prove to the court that it has applied for the commencement of insolvency proceedings. The stabilisation order is to be terminated after this period expires.

						
					

					
							
							(4)

						
							
							The stabilisation order ends if the restructuring plan is confirmed or plan confirmation is refused.

						
					

					
							
							Chapter 5 – Plan Confirmation

						
					

					
							
							Subchapter 1 – Confirmation Proceedings

						
					

					
							
							Section 60 – Application

						
					

					
							
							(1)

						
							
							On application by the debtor, the court shall confirm by court order the restructuring plan accepted by the parties affected by the plan. The application may also be lodged at the discussion and voting meeting. If plan voting did not take place in court-supervised proceedings (section 45), the debtor must include with the application for confirmation of the restructuring plan, in addition to the plan that was voted on and its attachments, the documentation concerning the result of the vote and all documents and other proof showing how the vote was held and the result that was reached.

						
					

					
							
							(2)

						
							
							If the debtor is a company without legal personality or a partnership limited by shares, the application for confirmation of a restructuring plan that does not release the general partners from their liability for the claims and rights modified by the plan requires the approval of all general partners. The foregoing does not apply if the general partners are

						
					

					
							
							
							1. legal entities; or

						
					

					
							
							
							2. companies without legal personality where no general partner is a natural person and none of the general partners is itself a company without legal personality where a general partner is a natural person or the connection of companies continues in this manner.

						
					

					
							
							Section 61 – Hearing

						
					

					
							
							
							Prior to deciding on confirmation of the restructuring plan, the court may hear the parties affected by the plan. If plan voting did not take place in court-supervised proceedings, the court must convene a meeting to hear the parties affected by the plan. Section 45 (3) and section 46 (1) sentence 4 apply with the necessary modifications.

						
					

					
							
							Section 62 – Conditional Restructuring Plan

						
					

					
							
							
							If the restructuring plan provides that prior to its confirmation particular contributions are to be provided or other measures are to be put into effect, the plan may be confirmed only if these requirements are met and grounds for refusal do not exist.

						
					

					
							
							Section 63 – Refusal of Confirmation

						
					

					
							
							(1)

						
							
							Confirmation of the restructuring plan is to be refused ex officio if

						
					

					
							
							
							1. the debtor is not facing imminent illiquidity;

						
					

					
							
							
							2. the provisions concerning the content and procedural handling of the restructuring plan and the acceptance of the plan by the parties affected by the plan have not been observed in a material respect and the debtor cannot remedy the defect or does not do so within a reasonable period of time set by the restructuring court; or

						
					

					
							
							
							3. the claims that are assigned to the parties affected by the plan in the constructive part of the plan and the claims of the other creditors who are unaffected by the plan clearly cannot be satisfied.

						
					

					
							
							(2)

						
							
							If the restructuring plan provides for new financing, confirmation is to be refused if the restructuring concept underlying the plan lacks coherence or if circumstances are known indicating that the concept is not based on actual conditions or shows no prospect of success.

						
					

					
							
							(3)

						
							
							If plan voting did not take place in court-supervised proceedings, doubts about whether the restructuring plan was properly accepted by the parties affected by the plan are to be interpreted to the detriment of the debtor. If a dispute exists about the voting right to which a party affected by the plan is entitled, the court shall base its decision on the voting right to be specified pursuant to section 24.

						
					

					
							
							(4)

						
							
							Confirmation is also to be refused if acceptance of the restructuring plan was improperly obtained, in particular by the preferential treatment of a party affected by the plan.

						
					

					
							
							Section 64 – Protection of Minorities

						
					

					
							
							(1)

						
							
							On application by a party affected by the plan that voted against the restructuring plan, confirmation of the plan is to be refused if the applicant is likely to be placed in a worse position as a result of the restructuring plan than it would be in without a plan. If the debtor has obtained an enforcement or realisation prohibition against the holder of an entitlement to separate satisfaction that prevents it from realising the entitlement, reductions in the value of the entitlement that result during the period of the order are to be disregarded when determining the position that the holder of the entitlement would be in without a plan, unless the reduction in value would have resulted even without the order.

						
					

					
							
							(2)

						
							
							The application pursuant to subsection (1) is admissible only if the applicant objected to the plan in the voting proceedings and asserted that it is likely to be placed in a worse position as a result of the plan than it would be in without a plan. If plan voting took place at a court-supervised discussion and voting meeting, the applicant must demonstrate to the satisfaction of the court, at the latest at this meeting, that it is likely to be placed in a worse position as a result of the plan.

						
					

					
							
							(3)

						
							
							The application pursuant to subsection (1) is to be rejected if funds are made available in the constructive part of the restructuring plan in case a party affected by the plan proves less favourable treatment. Whether the applicant receives a settlement out of these funds is to be resolved outside the restructuring case.

						
					

					
							
							(4)

						
							
							If neither a meeting of the parties affected by the plan (section 20) nor a discussion and voting meeting (section 45) took place, subsection (2) sentence 1 applies only if the plan offer made special reference to the requirement that the likelihood of less favourable treatment as a result of the plan must be claimed in the voting proceedings. If a meeting of the parties affected by the plan took place, subsection (2) sentence 1 applies only if the notice convening the meeting made special reference to the requirement that the likelihood of less favourable treatment as a result of the plan must be claimed in the voting proceedings. Subsection (2) sentence 2 applies only if the meeting notice made special reference to the requirement that the likelihood of less favourable treatment as a result of the plan must be demonstrated to the satisfaction of the court at the latest at the discussion and voting meeting.

						
					

					
							
							Section 65 – Publication of the Decision

						
					

					
							
							(1)

						
							
							If the decision on the application for confirmation of the restructuring plan is not pronounced at the hearing meeting or at the discussion and voting meeting, it is to be pronounced at a special meeting to be scheduled as soon as possible.

						
					

					
							
							(2)

						
							
							If the restructuring plan is confirmed, a copy of the plan or a summary of the main content is to be sent to the parties affected by the plan referring to its confirmation; the foregoing does not apply to shareholders or limited partners holding a participating interest in the debtor. Quoted companies shall make a summary of the main content of the plan available on their website. The sending of a copy of the plan or a summary of the main content pursuant to sentence 1 is not required if the plan sent prior to voting was accepted without change.

						
					

					
							
							Section 66 – Immediate Appeal

						
					

					
							
							(1)

						
							
							Every party affected by the plan has the right of immediate appeal against the order confirming the restructuring plan. The debtor has the right of immediate appeal if confirmation of the restructuring plan was refused.

						
					

					
							
							(2)

						
							
							Immediate appeal against the confirmation of the restructuring plan is admissible only if the appellant

						
					

					
							
							
							1. objected to the plan in the voting proceedings (section 64 (2));

						
					

					
							
							
							2. voted against the plan; and

						
					

					
							
							
							3. demonstrates to the satisfaction of the court that it will be placed in a substantially worse position as a result of the plan than it would be in without the plan and that this disadvantage cannot be compensated for by a payment out of the funds specified in section 64 (3).

						
					

					
							
							(3)

						
							
							Subsection (2) numbers 1 and 2 apply only if the notice convening the meeting or the meeting notice made special reference to the necessity of an objection to and rejection of the plan. If neither a meeting of the parties affected by the plan (section 20) nor a discussion and voting meeting (section 45) took place, subsection (2) numbers 1 and 2 applies only if the plan offer made special reference to the necessity of an objection to and rejection of the plan.

						
					

					
							
							(4)

						
							
							On application by the appellant, the court shall order that the appeal has suspensive effect if implementation of the restructuring plan is associated with serious disadvantages for the appellant, particularly those that cannot be undone, that are disproportionate to the advantages of immediate plan implementation.

						
					

					
							
							(5)

						
							
							On application by the debtor, the appeal court shall refuse the appeal against confirmation of the restructuring plan without delay if it appears that giving final and binding effect to the plan confirmation as soon as possible deserves priority because the disadvantages of a delay in implementing the plan outweigh the disadvantages for the appellant; a redress procedure is not to take place. This does not apply in the event of a particularly serious infringement of the law. If the appeal court refuses the appeal pursuant to sentence 1, the debtor is obligated to compensate the appellant for the loss it suffers as a result of the implementation of the plan; damages cannot be claimed in the form of cancellation of the effects of the restructuring plan. The regional court which refused the appeal has exclusive jurisdiction for actions claiming compensation pursuant to sentence 3.

						
					

					
							
							Subchapter 2 – Effects of the Confirmed Plan; Monitoring Implementation of the Plan

						
					

					
							
							Section 67 – Effects of the Restructuring Plan

						
					

					
							
							(1)

						
							
							With confirmation of the restructuring plan, the effects set out in the constructive part become binding. This also applies in relation to the parties affected by the plan who voted against the plan or who did not take part in the vote despite having been properly involved in the voting proceedings.

						
					

					
							
							(2)

						
							
							If the debtor is a company without legal personality or a partnership limited by shares, a discharge of the debtor from liabilities also benefits its general partners, unless specified otherwise in the restructuring plan.

						
					

					
							
							(3)

						
							
							The restructuring plan does not affect the rights of the restructuring creditors against co-debtors and sureties of the debtor, the rights of these creditors in objects which do not form part of the debtor’s assets or rights under a priority notice relating to such objects, with the exception of the rights arising from intra-group third-party collateral that are modified pursuant to section 2 (4). Under the plan the debtor is, however, discharged vis-à-vis its co-debtors, sureties or any other party holding a right of recourse as it is discharged vis-à-vis its creditors.

						
					

					
							
							(4)

						
							
							If a creditor receives satisfaction exceeding the amount it could claim under the restructuring plan, this does not give rise to a duty on the part of the recipient to make restitution.

						
					

					
							
							(5)

						
							
							If restructuring claims are converted into share or membership rights in the debtor, following court confirmation of the restructuring plan the debtor cannot assert any claims against the former creditors on account of an overvaluation of the claims in the plan.

						
					

					
							
							(6)

						
							
							When confirmation of the restructuring plan become final and binding, defects in the proceedings for plan voting and defects in consent to the plan offer and plan acceptance are to be deemed cured.

						
					

					
							
							Section 68 – Other Effects of the Restructuring Plan

						
					

					
							
							(1)

						
							
							If rights in objects are to be created, amended, transferred or cancelled or if shareholdings in a company with limited liability are to be transferred, the declarations of intent by the parties affected by the plan and by the debtor that are recorded in the restructuring plan are to be deemed to have been made in the prescribed form.

						
					

					
							
							(2)

						
							
							Resolutions and other declarations of intent by the parties affected by the plan and by the debtor that are recorded in the restructuring plan are to be deemed to have been made in the prescribed form. Notices of meetings, announcements and other measures required under company law in preparation for resolutions of the parties affected by the plan are to be deemed to have been effected in the prescribed form.

						
					

					
							
							(3)

						
							
							The same applies with the necessary modifications to the undertakings recorded in the restructuring plan on which a measure pursuant to subsection (1) or subsection (2) is based.

						
					

					
							
							Section 69 – Revival of Deferred or Waived Claims

						
					

					
							
							(1)

						
							
							If restructuring claims are deferred or partially waived on the basis of the constructive part of the restructuring plan, the deferment or waiver will cease to be binding on a creditor against whom the debtor significantly defaults in implementing the plan. Significant default will only be considered to have occurred when the debtor has not paid a liability that is due despite having received a written reminder from the creditor granting a period of grace of at least two weeks.

						
					

					
							
							(2)

						
							
							If insolvency proceedings are commenced in respect of the debtor’s assets before the restructuring plan has been implemented in full, the deferment or waiver of claims within the meaning of subsection (1) ceases to be binding on all the creditors.

						
					

					
							
							(3)

						
							
							The restructuring plan may provide otherwise in departure from subsection (1) or (2). However, subsection (1) cannot be departed from to the detriment of the debtor.

						
					

					
							
							Section 70 – Disputed Claims and Shortfall Claims

						
					

					
							
							(1)

						
							
							Disputed restructuring claims are subject to the arrangement in the restructuring plan applicable to them in terms of the amount subsequently determined for them but not in excess of the amount on which the plan was based.

						
					

					
							
							(2)

						
							
							If a restructuring claim was disputed in the voting proceedings or if the amount of the shortfall claim of the holder of an entitlement to separate satisfaction has not yet been determined, default in the implementation of the restructuring plan within the meaning of section 69 (1) will not be considered to have occurred if, until final determination of the amount, the debtor takes account of the claim to the extent corresponding to the decision on the voting right at the vote on the plan. If the restructuring court has not yet decided on the voting right, on application by the debtor or the creditor the restructuring court shall make a subsequent determination of the extent to which the debtor must take account of the claim on a provisional basis.

						
					

					
							
							(3)

						
							
							If the final determination of the claim results in the debtor having paid an insufficient amount, it shall make retrospective payment of the amount outstanding. Significant default in the implementation of the restructuring plan will only be considered to have occurred when the debtor does not make retrospective payment of the amount outstanding despite having received a written reminder from the creditor granting a period of grace of at least two weeks.

						
					

					
							
							(4)

						
							
							If the final determination of the claim results in the debtor having paid an excessive amount, it may claim repayment of the excess only insofar as the excess also exceeds the unmatured part of the claim to which the creditor is entitled under the restructuring plan.

						
					

					
							
							Section 71 – Enforcement based on the Restructuring Plan

						
					

					
							
							(1)

						
							
							Restructuring creditors whose claims are not listed as disputed in the confirmation order may pursue compulsory enforcement against the debtor based on the confirmed, final and binding restructuring plan as under an enforceable judgment. Section 202 of the Insolvency Code applies with the necessary modifications.

						
					

					
							
							(2)

						
							
							Subsection (1) also applies to compulsory enforcement against a third party who assumed obligations for the implementation of the plan alongside the debtor by means of a written declaration submitted to the restructuring court without reserving the defence of failure to pursue remedies.

						
					

					
							
							(3)

						
							
							If a creditor asserts the rights to which it is entitled in the event of significant default by the debtor in the implementation of the plan, the creditor has to satisfy the court in relation to the reminder and the expiry of the period of grace in order to obtain the issue of the court certificate of enforceability in respect of these rights and for the purpose of carrying out compulsory enforcement but is not required to produce any further evidence in respect of the debtor’s default.

						
					

					
							
							(4)

						
							
							If enforceable title had already been obtained for a claim subject to an arrangement in the plan, it is superseded by the confirmed, final and binding restructuring plan; further enforcement under the earlier title is impermissible in this regard.

						
					

					
							
							Section 72 – Plan Monitoring

						
					

					
							
							(1)

						
							
							Provision may be made in the constructive part of the restructuring plan for monitoring fulfilment of the claims to which the creditors are entitled pursuant to the constructive part of the plan.

						
					

					
							
							(2)

						
							
							Monitoring is to be assigned to a restructuring practitioner.

						
					

					
							
							(3)

						
							
							If the restructuring practitioner ascertains that claims which are being monitored for fulfilment are not or cannot be met, he/she must notify the restructuring court accordingly without delay, along with the creditors who are entitled to claims against the debtor pursuant to the constructive part of the plan.

						
					

					
							
							(4)

						
							
							The restructuring court shall order termination of monitoring if

						
					

					
							
							
							1. the claims whose fulfilment is subject to monitoring are fulfilled or if it is guaranteed that they will be fulfilled;

						
					

					
							
							
							2. three years have elapsed since the restructuring plan became final and binding; or

						
					

					
							
							
							3. insolvency proceedings are commenced in respect of the debtor’s assets or commencement is refused due to insufficient assets.

						
					

					
							
							Division 3 – Restructuring Practitioner

						
					

					
							
							Chapter 1 – Appointment Ex Officio

						
					

					
							
							Section 73 – Appointment Ex Officio

						
					

					
							
							(1)

						
							
							The restructuring court shall appoint a restructuring practitioner if

						
					

					
							
							
							1. as part of the restructuring, the rights of consumers or of micro, small or medium-sized enterprises are to be affected, because their claims or entitlements to separate satisfaction are to be modified through a restructuring plan or enforcement of these claims or entitlements to separate satisfaction is to be temporarily prohibited by a stabilisation order;

						
					

					
							
							
							2. the debtor applies for a stabilisation order that is to be addressed to all or essentially all creditors, with the exception of the claims excluded pursuant to section 4; or

						
					

					
							
							
							3. the restructuring plan provides for monitoring fulfilment of the claims to which the creditors are entitled (section 72).

						
					

					
							
							
							The court may refrain from making an appointment in a given case if one is not necessary in order to preserve the rights of the parties concerned or is clearly disproportionate for this purpose.

						
					

					
							
							(2)

						
							
							The court shall also make an appointment if it is foreseeable that the restructuring objective will be able to be achieved only against the wishes of holders of restructuring claims or entitlements to separate satisfaction, without whose approval of the restructuring plan confirmation of the plan is possible only under the conditions in section 26. The foregoing does not apply if the restructuring involves solely financial sector enterprises as parties affected by the plan. A party affected by the plan is equivalent to a financial sector enterprise if it is the legal successor to a claim established by a financial sector enterprise or is affected by claims under instruments traded on money markets or capital markets. Unsecuritised instruments are equivalent to instruments traded on money markets or capital markets if they are issued at identical terms.

						
					

					
							
							(3)

						
							
							The court may appoint a restructuring practitioner in order to perform investigations as an expert, particularly

						
					

					
							
							
							1. concerning the requirements for confirmation pursuant to section 63 (1) number 1 and (2) and section 64 (1); or

						
					

					
							
							
							2. concerning the reasonableness of compensation in the event of alteration of intra-group third-party collateral or a limitation of the liability of general partners.

						
					

					
							
							Section 74 – Appointment

						
					

					
							
							(1)

						
							
							The individual appointed as the restructuring practitioner is to be a tax advisor, certified public accountant, lawyer or other comparably qualified natural person experienced in restructuring and insolvency matters, chosen from among all those persons willing to undertake the office, who is suitable in respect of the individual case and is independent of the creditors and the debtor.

						
					

					
							
							(2)

						
							
							In choosing a restructuring practitioner pursuant to section 73 (1) and (2), the restructuring court shall take into account the proposals of the debtor, the creditors and the persons holding an interest in the debtor. If the debtor has presented a substantiated statement from a tax advisor, certified public accountant, lawyer or other comparably qualified person experienced in restructuring and insolvency matters attesting that the debtor satisfies the requirements of section 51 (1) and (2), the court may deviate from the debtor’s proposal only if the proposed person is clearly unsuitable; this is to be substantiated. If a joint proposal is made by parties affected by the plan to whom more than 25 per cent of the voting rights are allotted or are likely to be allotted in each of the groups of holders of restructuring claims and entitlements to separate satisfaction that have been or are to be formed pursuant to section 9, and if the court is not bound by sentence 2, the court may deviate from the joint proposal of the parties affected by the plan only if the proposed person is clearly unsuitable; this is to be substantiated.

						
					

					
							
							(3)

						
							
							If the restructuring court accepts a proposal of the debtor pursuant to subsection (2) sentence 2 or of the parties affected by the plan pursuant to subsection (2) sentence 3, it may appoint an additional restructuring practitioner and assign its duties to him/her; the foregoing does not apply to the duties pursuant to section 76 (2) number 1 sub-clauses 1 and 2.

						
					

					
							
							Section 75 – Legal Status

						
					

					
							
							(1)

						
							
							The restructuring practitioner is subject to the supervision of the restructuring court. The court may request that the restructuring practitioner provide specific information or a status report at any time.

						
					

					
							
							(2)

						
							
							The restructuring court may remove the restructuring practitioner from office for good cause. Such dismissal may occur ex officio or on application by the restructuring practitioner, the debtor or a creditor. Dismissal is to occur on application by the debtor or a creditor only if the practitioner is not independent; the applicant must substantiate this. The court shall hear the restructuring practitioner prior to its decision.

						
					

					
							
							(3)

						
							
							The restructuring practitioner has the right of immediate appeal against his/her dismissal. The applicant has the right of immediate appeal against the refusal of the application.

						
					

					
							
							(4)

						
							
							The restructuring practitioner shall fulfil his/her duties with the required care and diligence. He/she shall perform his/her duties impartially. If he/she intentionally or negligently breaches the duties incumbent on him/her, he/she is obligated to pay damages to the parties affected. The time-barring of the right to claim damages arising from a breach of duty on the part of the restructuring practitioner is governed by the provisions on the standard limitation period under the Civil Code. The claim becomes time-barred at the latest three years from the date on which the pendency of the restructuring case ended. If plan monitoring was ordered, the conclusion of plan monitoring takes the place of the end of the pendency of the restructuring case.

						
					

					
							
							Section 76 – Duties

						
					

					
							
							(1)

						
							
							If the restructuring practitioner ascertains circumstances justifying termination of the restructuring case pursuant to section 33, he/she shall notify the restructuring court thereof without delay.

						
					

					
							
							(2)

						
							
							If the requirements set out in section 73 (1) number 1 or 2 or (2) are met,

						
					

					
							
							
							1. the restructuring practitioner is entitled to decide how the restructuring plan is put to a vote; if the vote does not take place in court-supervised proceedings, the practitioner shall chair the meeting of the parties affected by the plan and document the vote; the practitioner shall verify the claims, entitlements to separate satisfaction, intra-group third-party collateral and share and membership rights of the parties affected by the plan; if a restructuring claim, entitlement to separate satisfaction, intra-group third-party collateral or share and membership right is disputed or uncertain in terms of its basis or amount, he/she shall notify the other parties affected by the plan of this circumstance and work toward clarifying the voting rights by means of a preliminary review pursuant to sections 47 and 48;

						
					

					
							
							
							2. the court may assign to the practitioner the power

						
					

					
							
							
							a) to review the debtor’s economic position and monitor its management; and

						
					

					
							
							
							b) to demand from the debtor that incoming funds may be accepted only by the practitioner and payments may be made only by the practitioner; and

						
					

					
							
							
							3. the court may instruct the debtor to notify the practitioner about payments and to make payments outside of normal business operations only if the practitioner approves them.

						
					

					
							
							(3)

						
							
							If a stabilisation order is issued for the benefit of the debtor,

						
					

					
							
							
							1. the practitioner shall review on an ongoing basis whether the requirements for the order continue to exist and whether there are grounds for terminating it; for this purpose, the practitioner shall investigate the debtor’s circumstances; and

						
					

					
							
							
							2. the practitioner has the right to assert the grounds for terminating the order.

						
					

					
							
							(4)

						
							
							If the debtor presents a restructuring plan for confirmation, the practitioner shall comment on the declaration pursuant to section 14 (1). If the practitioner is appointed prior to the vote on the plan, the comment is to be provided to the parties affected by the plan as a further attachment. The report pursuant to sentence 1 is also to describe the doubts about the existence or amount of a restructuring claim, an entitlement to separate satisfaction, intra-group third-party collateral or a share or membership right pursuant to subsection (2) number 1 sub-clause 4 or a dispute in this respect.

						
					

					
							
							(5)

						
							
							The debtor is obligated the provide the practitioner with the necessary information, to permit him/her to inspect its books and records and to support him/her in the performance of his/her duties.

						
					

					
							
							(6)

						
							
							The restructuring court may instruct the restructuring practitioner to carry out the service of documents incumbent upon the court. The practitioner may use third parties, in particular his/her own staff, for effecting and recording the service of documents. He/she shall add the notes made by him/her in accordance with section 184 (2) sentence 4 of the Code of Civil Procedure to the court files without delay.

						
					

					
							
							Chapter 2 – Appointment on Application

						
					

					
							
							Section 77 – Application

						
					

					
							
							(1)

						
							
							On application by the debtor, the restructuring court shall appoint a restructuring practitioner for the purpose of facilitating negotiations between the parties concerned (optional restructuring practitioner). Creditors are entitled to this right jointly if they are allotted or are likely to be allotted more than 25 per cent of the voting rights in a group and if they undertake to assume joint and several liability for the costs of the appointment.

						
					

					
							
							(2)

						
							
							The application may also request that the practitioner be assigned one or more additional duties pursuant to section 76.

						
					

					
							
							Section 78 – Appointment and Legal Status

						
					

					
							
							(1)

						
							
							Section 74 (1) applies with the necessary modifications to the appointment of the optional restructuring practitioner.

						
					

					
							
							(2)

						
							
							If creditors who collectively represent all groups likely to be included in the restructuring plan make a proposal as to the person to be appointed as the optional restructuring practitioner, the court may deviate from this only if the person is clearly unsuitable or, where the practitioner is to be appointed solely for the purpose of facilitating negotiations between the parties concerned, if the debtor opposes the proposal; a deviation is to be substantiated.

						
					

					
							
							(3)

						
							
							Section 75 applies with the necessary modifications to the legal status of the optional restructuring practitioner.

						
					

					
							
							Section 79 – Duties

						
					

					
							
							
							The optional restructuring practitioner shall assist the debtor and the creditors in drafting and negotiating the restructuring concept and the plan based on it.

						
					

					
							
							Chapter 3 – Remuneration

						
					

					
							
							Section 80 – Entitlement to Remuneration

						
					

					
							
							
							The restructuring practitioner is entitled to remuneration (fee and expenses) pursuant to the following provisions. Agreements on remuneration are effective only if the following provisions are observed concerning the permissible content and the procedure.

						
					

					
							
							Section 81 – Standard Remuneration

						
					

					
							
							(1)

						
							
							To the extent that he/she personally carries out work, the restructuring practitioner is to be paid a fee on the basis of reasonable hourly rates.

						
					

					
							
							(2)

						
							
							If it is necessary for qualified employees to provide assistance, the restructuring practitioner is also to be paid a fee for their work on the basis of reasonable hourly rates.

						
					

					
							
							(3)

						
							
							In calculating the hourly rates, the restructuring court shall consider the size of the business, the nature and extent of the debtor’s economic difficulties and the qualifications of the restructuring practitioner and the qualified employees. In the standard case, the hourly rate for the personal work of the restructuring practitioner is to amount to not more than EUR 350 and for the work of the qualified employees not more than EUR 200.

						
					

					
							
							(4)

						
							
							The restructuring court shall set the hourly rates when the restructuring practitioner is appointed. At the same time, it shall specify a maximum amount for the fee based on time budgets, which are to appropriately take into account the likely time expenditure and the qualifications of the practitioner and the qualified employees. In addition, the restructuring court shall hear the person to be appointed and the parties that are liable for the expenses pursuant to number 9017 of the cost schedule attached to the Act on Court Costs [Gerichtskostengesetz] (parties liable for expenses).

						
					

					
							
							(5)

						
							
							An optional restructuring practitioner should first be appointed after payment of the court fee for the appointment pursuant to number 2513 of the cost schedule attached to the Act on Court Costs and an advance payment against the expenses pursuant to number 9017 of the cost schedule attached to the Act on Court Costs. If the appointment is made ex officio, the restructuring court shall also first decide on every application by the debtor for use of a tool of the stabilisation and restructuring framework after payment of the court fee for the appointment pursuant to number 2513 of the cost schedule attached to the Act on Court Costs and an advance payment against the expenses pursuant to number 9017 of the cost schedule attached to the Act on Court Costs.

						
					

					
							
							(6)

						
							
							If the time budgets applied when calculating the maximum amount are insufficient for proper performance of the duties and powers, the practitioner shall explain to the court without delay the reason for and extent of the need to increase the budgets. In such case, after hearing the parties liable for expenses, the restructuring court shall decide on a modification of the budgets without delay. Subsection (5) applies with the necessary modifications.

						
					

					
							
							(7)

						
							
							Section 5 (2) sentence 1 number 2 and sections 6, 7 and 12 (1) sentence 2 number 4 of the Judicial Remuneration and Compensation Act [Justizvergütungs- und -entschädigungsgesetz] apply with the necessary modifications to the reimbursement of expenses.

						
					

					
							
							Section 82 – Fixing of Remuneration

						
					

					
							
							(1)

						
							
							On application by the restructuring practitioner, the restructuring court shall fix the remuneration by order when the office of the restructuring practitioner ends.

						
					

					
							
							(2)

						
							
							In fixing remuneration pursuant to subsection (1), the restructuring court shall also decide on which parties are to bear the expenses pursuant to number 9017 of the cost schedule attached to the Act on Court Costs and on the extent to which they are to bear them. The expenses are to be imposed on the debtor. In deviation from sentence 2, the expenses associated with the appointment on application by creditors of an optional restructuring practitioner are to be imposed on the creditors who applied for the appointment, unless the expenses were incurred for activities that the restructuring court had assigned to the restructuring practitioner ex officio or on application by the debtor.

						
					

					
							
							(3)

						
							
							The restructuring practitioner and each party liable for expenses has the right of immediate appeal against the fixing of the hourly rate pursuant to section 81 (4), against the specification or modification of the maximum amount pursuant to section 81 (4) and (6) and against the fixing of remuneration.

						
					

					
							
							(4)

						
							
							On application by the restructuring practitioner, reasonable advance payment is to be paid if he/she has incurred or is likely to incur substantial expenses or if the expected remuneration for work already performed exceeds the amount of EUR 10,000.

						
					

					
							
							Section 83 – Remuneration in Special Cases

						
					

					
							
							(1)

						
							
							In special cases, hourly rates that exceed the maximum amounts specified in section 81 (3) may be fixed as the basis for the fee, in particular if

						
					

					
							
							
							1. all parties likely to be liable for expenses approve;

						
					

					
							
							
							2. no other suitable person is willing to accept the appointment; or

						
					

					
							
							
							3. under the special circumstances of the restructuring case, the duties assigned to the restructuring practitioner approximate the duties of a supervisor in insolvency proceedings that are managed through self-administration, particularly because a general stabilisation order is issued or because, with the exception of the creditors to be excluded pursuant to section 4, all or essentially all creditors and the persons holding a participating interest in the debtor are included in the restructuring plan.

						
					

					
							
							
							In the case of sentence 1 number 3, remuneration is also possible in accordance with other principles, particularly calculation on the basis of the value of the claims against the debtor that are included in the restructuring plan or on the basis of the value of the business assets.

						
					

					
							
							(2)

						
							
							If the restructuring practitioner is appointed on application by and at the proposal of all parties likely to be liable for expenses, and if the restructuring practitioner and all parties liable for expenses present an agreement on remuneration, the court shall base the calculation of remuneration on that agreement, unless the agreement results in unreasonable remuneration.

						
					

					
							
							Division 4 – Public Restructuring Cases

						
					

					
							
							Section 84 – Application and Initial Decision

						
					

					
							
							(1)

						
							
							In proceedings involving restructuring cases, public announcements are to be made only if the debtor applies for this. The application is to be lodged prior to the initial decision in the restructuring case and may be withdrawn only up to the time of the initial decision. Article 102c section 5 of the Introductory Act to the Insolvency Code [Einführungsgesetz zur Insolvenzordnung] applies to the application with the necessary modifications.

						
					

					
							
							(2)

						
							
							If the debtor’s application requested that public announcements are to be made in the proceedings concerning the restructuring case, the initial decision issued in the restructuring case is to indicate

						
					

					
							
							
							1. the grounds on which the court’s international jurisdiction is based; and

						
					

					
							
							
							2. whether jurisdiction is based on Article 3 (1) or (2) of Regulation (EU) 2015/848 of the European Parliament and of the Council of 20 May 2015 on insolvency proceedings (OJ L 141, 5.6.2015, p. 19; OJ L 349, 21.12.2016, p. 6), as amended.

						
					

					
							
							
							The information specified in Article 24 (2) of Regulation (EU) 2015/848 is to be made publicly available. Article 102c section 4 of the Introductory Act to the Insolvency Code is to be applied with the necessary modifications.

						
					

					
							
							Section 85 – Special Provisions

						
					

					
							
							(1)

						
							
							In addition to the information specified in section 84 (2) sentence 2, the following information is to be made publicly available:

						
					

					
							
							
							1. place and time of court-supervised meetings;

						
					

					
							
							
							2. the appointment and dismissal of a restructuring practitioner; and

						
					

					
							
							
							3. all court decisions that are issued in the restructuring case.

						
					

					
							
							(2)

						
							
							If public announcements are made pursuant to subsection (1), it is not necessary to serve notices of meetings on shareholders, limited partners and bondholders. If the debtor is a quoted stock corporation, section 121 (4a) of the Stock Corporation Act applies with the necessary modifications.

						
					

					
							
							Section 86 – Public Announcements; Power to Issue Statutory Orders

						
					

					
							
							(1)

						
							
							Public announcements are to be made by means of centralised, national publication on the internet; publication may be made in extract form. An announcement is to be deemed to have been made when a further two days have elapsed since the day of publication.

						
					

					
							
							(2)

						
							
							The Federal Ministry of Justice and Consumer Protection is authorised to regulate the details of the centralised, national publication on the internet by statutory order issued with the approval of the Bundesrat. It is to stipulate, in particular, time limits for deletion and provisions ensuring that publications

						
					

					
							
							
							1. are not tampered with and are complete, factually correct and up-to-date; and

						
					

					
							
							
							2. can be traced to their source at any time.

						
					

					
							
							(3)

						
							
							Public announcement suffices as proof of service on all parties concerned even if this Act prescribes separate service in addition.

						
					

					
							
							Section 87 – Restructuring Forum; Power to Issue Statutory Orders

						
					

					
							
							(1)

						
							
							In the restructuring forum of the Federal Gazette, parties affected by the plan may call upon other parties affected by the plan to exercise their voting right in a certain way when voting on the plan, to grant a voting proxy or to support a proposal to amend the presented restructuring plan.

						
					

					
							
							(2)

						
							
							The request must include the following information:

						
					

					
							
							
							1. the name of and an address for the party affected by the plan;

						
					

					
							
							
							2. the debtor;

						
					

					
							
							
							3. the restructuring court and the reference number of the restructuring case;

						
					

					
							
							
							5. the proposal for exercising the voting right, for granting the voting proxy or for amending the plan; and

						
					

					
							
							
							6. the date of the meeting of the parties affected by the plan or of the expiry of the time limit for acceptance of the plan offer.

						
					

					
							
							(3)

						
							
							The request may make reference to reasoning provided on the website of the requesting party and to its email address.

						
					

					
							
							(4)

						
							
							In the restructuring forum of the Federal Gazette, the debtor may make reference to a comment on its website concerning the request.

						
					

					
							
							(5)

						
							
							The Federal Ministry of Justice and Consumer Protection is authorised to regulate the outward appearance of the restructuring forum and other details by statutory order issued without requiring the approval of the Bundesrat, in particular, details concerning the request, the reference, the fees, the deletion time limits, the entitlement to deletion, cases of misuse, and inspection of documents.

						
					

					
							
							Section 88 – Applicability of Article 102c of the Introductory Act to the Insolvency Code

						
					

					
							
							
							Article 102c sections 1, 2, 3 (1) and (3), 6, 15, 25 and 26 of the Introductory Act to the Insolvency Code is applicable with the necessary modifications.

						
					

					
							
							
							Commentary:

							The Act on the Stabilisation and Restructuring Framework for Businesses (Gesetz über den Stabilisierungs- und Restrukturierungsrahmen für Unternehmen, StaRUG) entered into force on 1 January 2021, but sections 84 to 88 will not take effect until 17 July 2022.

						
					

					
							
							Division 5 – Avoidance and Liability Law

						
					

					
							
							Section 89 – Legal Acts Undertaken While the Restructuring Case is Pending

						
					

					
							
							(1)

						
							
							It may not be presumed that there was a contribution to delay in filing an application for insolvency proceedings in a manner contrary to public policy or that a legal act was undertaken with the intent to prejudice creditors solely because one of the parties involved in the legal act was aware of the fact that the restructuring case was pending or that the debtor had used a tools of the stabilisation and restructuring framework.

						
					

					
							
							(2)

						
							
							If, following notice of illiquidity or overindebtedness, the court does not terminate the restructuring case pursuant to section 33 (2) number 1, subsection (1) also applies to knowledge of illiquidity or overindebtedness.

						
					

					
							
							(3)

						
							
							If the debtor has given notice of illiquidity or overindebtedness pursuant to section 32 (3), then until termination of the restructuring case pursuant to section 33 (2) number 1, every payment made in the ordinary course of business, particularly payments that are necessary for continuing normal business activities and for preparing and implementing the notified restructuring project, is to be deemed consistent with the due care of a prudent manager. The foregoing does not apply to payments that may be withheld until the restructuring court’s forthcoming decision, provided that this does not jeopardise the continuation of the restructuring project.

						
					

					
							
							Section 90 – Consequences of the Plan and Implementation of the Plan

						
					

					
							
							(1)

						
							
							Other than claims with the ranking specified in section 39 (1) number 5 of the Insolvency Code and the provision of security that can be avoided pursuant to section 135 of the Insolvency Code or section 6 of the Avoidance Act [Anfechtungsgesetz], the arrangements in a restructuring plan that has been confirmed with final and binding effect and legal acts that are undertaken in implementation of such a plan may, until viable recovery is achieved, be avoided only if confirmation was based on incorrect or incomplete information provided by the debtor and the other party was aware of this.

						
					

					
							
							(2)

						
							
							If the constructive part of the restructuring plan provides for the transfer of the debtor’s entire assets or substantial parts thereof, subsection (1) applies only if it is assured that, compared with the parties affected by the plan, the creditors that are not affected by the plan have priority to satisfy their claims from the proceeds, which must be commensurate with the value of the transferred asset.

						
					

					
							
							Section 91 – Computation of Time Limits

						
					

					
							
							
							The period of the pendency of the restructuring case is not to be counted in the time limits specified in sections 3 to 6a of the Avoidance Act and sections 88 and 130 to 136 of the Insolvency Code.

						
					

					
							
							Division 6 – Employee Participation

						
					

					
							
							Section 92 – Participation Rights under the Works Constitution Act

						
					

					
							
							
							The debtor’s obligations to employee representative bodies and their rights of participation under the Works Constitution Act [Betriebsverfassungsgesetz] remain unaffected by this Act.

						
					

					
							
							Section 93 – Creditors’ Advisory Committee 

						
					

					
							
							(1)

						
							
							If in a restructuring case the claims of all creditors other than the claims specified in section 4 are to be modified through a restructuring plan and if the restructuring case has features similar to those of collective insolvency proceedings, the court can appoint a creditors’ advisory committee. Section 21 (2) sentence 1 number 1a of the Insolvency Code applies with the necessary modifications. Creditors not affected by the plan can also be represented in the advisory committee. 

						
					

					
							
							(2)

						
							
							If a creditors’ advisory committee is established, the unanimous resolution of the creditors’ advisory committee takes the place of the joint proposal of the parties affected by the plan pursuant to section 74 (2) sentence 3. 

						
					

					
							
							(3)

						
							
							The members of the advisory committee support and monitor the debtor in the management of its business. The debtor shall give the advisory committee notice of the use of tools of the stabilisation and restructuring framework. 

						
					

					
							
							(4)

						
							
							The members of the advisory committee are entitled to remuneration for their activities and to reimbursement of reasonable expenses. The amount of the remuneration is governed by section 17 of the Insolvency Professionals’ Fee Regulation [Insolvenzrechtliche Vergütungsverordnung]. 

						
					

					
							
							Part 3 – Rehabilitation Mediation

						
					

					
							
							Section 94 – Application

						
					

					
							
							(1)

						
							
							On application by a debtor able to be restructured, the court shall appoint a suitable natural person as rehabilitation mediator, particularly one who is experienced in business matters and independent of the creditors and of the debtor. The foregoing does not apply if the debtor is clearly illiquid. If the debtor is a legal entity or an entity without legal personality that does not have a natural person who is liable as a direct or indirect partner for its liabilities, sentence 2 also applies in the case of clear overindebtedness.

						
					

					
							
							(2)

						
							
							The following information is to be included in the application:

						
					

					
							
							
							1. the object of the business; and

						
					

					
							
							
							2. the nature of the economic and financial difficulties.

						
					

					
							
							
							The application is to be accompanied by a list of creditors and a list of assets, as well as the declaration of the debtor that it is not illiquid. If the debtor is a legal entity or an entity without legal personality that does not have a natural person who is liable as a direct or indirect partner for its liabilities, the declaration must also state that no overindebtedness exists.

						
					

					
							
							(3)

						
							
							The application is to be addressed to the court with jurisdiction over restructuring cases.

						
					

					
							
							Section 95 – Appointment

						
					

					
							
							(1)

						
							
							The rehabilitation mediator is to be appointed for a period of up to three months. On application by the mediator, which requires the approval of the debtor and the creditors involved in the negotiations, the appointment period may be extended by up to an additional three months. If confirmation of a rehabilitation settlement pursuant to section 97 is applied for during this period, the appointment is to be extended until the decision on confirmation is issued.

						
					

					
							
							(2)

						
							
							The appointment is not to be published.

						
					

					
							
							Section 96 – Rehabilitation Mediation

						
					

					
							
							(1)

						
							
							The rehabilitation mediator shall liaise between the debtor and its creditors for the purpose of obtaining a solution for overcoming the economic and financial difficulties.

						
					

					
							
							(2)

						
							
							The debtor shall permit the mediator to inspect its books and records and provide him/her with the appropriate information he/she requests.

						
					

					
							
							(3)

						
							
							The rehabilitation mediator shall report to the court in writing once a month on the progress of the rehabilitation mediation. The report is to contain, at a minimum, information about

						
					

					
							
							
							1. the nature and causes of the economic and financial difficulties;

						
					

					
							
							
							2. the group of creditors and other participants involved in the negotiations;

						
					

					
							
							
							3. the subject of the negotiations; and

						
					

					
							
							
							4. the objective and likely progress of the negotiations.

						
					

					
							
							(4)

						
							
							The rehabilitation mediator shall give the court notice if he/she becomes aware of the illiquidity of the debtor. If the debtor is a legal entity or a company without legal personality where no general partner is a natural person, the foregoing also applies to overindebtedness of the debtor.

						
					

					
							
							(5)

						
							
							The rehabilitation mediator is subject to the supervision of the restructuring court. The restructuring court may remove the rehabilitation mediator from office for good cause. The court shall hear the rehabilitation mediator prior to its decision.

						
					

					
							
							Section 97 – Confirmation of a Rehabilitation Settlement

						
					

					
							
							(1)

						
							
							On application by the debtor, the restructuring court may confirm a rehabilitation settlement that the debtor enters into with its creditors, which may also include the involvement of third parties. Confirmation is to be refused if the rehabilitation concept underlying the settlement

						
					

					
							
							
							1. is not coherent or is not based on actual circumstances; or

						
					

					
							
							
							2. has no reasonable prospect of success.

						
					

					
							
							(2)

						
							
							The rehabilitation mediator shall comment in writing on the prerequisites specified in subsection (1) sentence 2.

						
					

					
							
							(3)

						
							
							A rehabilitation settlement confirmed pursuant to subsection (1) may be avoided only under the conditions specified in section 90.

						
					

					
							
							Section 98 – Remuneration

						
					

					
							
							(1)

						
							
							The rehabilitation mediator is entitled to reasonable remuneration. It is to be calculated based on the expenditure of time and materials for the duties associated with rehabilitation mediation.

						
					

					
							
							(2)

						
							
							Sections 80 to 83 apply with the necessary modifications.

						
					

					
							
							Section 99 – Dismissal

						
					

					
							
							(1)

						
							
							The rehabilitation mediator is to be dismissed

						
					

					
							
							
							1. on his/her own application or on application by the debtor; or

						
					

					
							
							
							2. ex officio if the restructuring court was notified by the mediator of the debtor’s material insolvency.

						
					

					
							
							(2)

						
							
							If the mediator is dismissed pursuant to subsection (1) number 1, the court shall appoint another mediator on application by the debtor.

						
					

					
							
							Section 100 – Transition to the Stabilisation and Restructuring Framework

						
					

					
							
							(1)

						
							
							If the debtor makes use of the tools of the stabilisation and restructuring framework, the rehabilitation mediator is to remain in office until such time as the appointment period expires, he/she is dismissed pursuant to section 99 or a restructuring practitioner is appointed.

						
					

					
							
							(2)

						
							
							The restructuring court may appoint the rehabilitation mediator as the restructuring practitioner.

						
					

					
							
							Part 4 – Early Warning Tools

						
					

					
							
							Section 101 – Information about Early Warning Tools

						
					

					
							
							
							Information about the availability of the sets of tools supplied by public authorities for the purpose of early identification of crises is to be provided by the Federal Ministry of Justice and Consumer Protection on its website www.bmjv.bund.de.

						
					

					
							
							Section 102 – Notification and Warning Obligations

						
					

					
							
							
							When preparing annual financial statements for a client, tax advisors, tax accountants, certified public accountants, sworn auditors and lawyers must make the client aware of the existence of possible grounds for insolvency pursuant to sections 17 to 19 of the Insolvency Code and of the obligations that this places on managers and members of supervisory bodies if there are obvious indications of such grounds and if they have reason to assume that the client is unaware of possible material insolvency.

						
					

					
							
							Annex (to section 5 sentence 2)

						
					

					
							
							Information Required to be Contained in the Restructuring Plan

						
					

					
							
							
							In addition to the information required by sections 5 to 15, the restructuring plan must contain, at a minimum, the following information:

						
					

					
							
							1.

						
							
							the debtor’s company name or surname and first names, date of birth, registration court, registration number under which the debtor is entered in the Commercial Register, branch of business or occupation and place of business or place of residence and, in the case of several places of business, the principal place of business;

						
					

					
							
							2.

						
							
							the debtor’s assets and liabilities at the time of presentation of the restructuring plan, including a valuation of the assets, a description of the economic situation of the debtor and the position of employees and a description of the causes and extent of the debtor’s economic difficulties;

						
					

					
							
							3.

						
							
							the parties affected by the plan, who are either to be named or be described through a sufficiently specific designation of the claims or rights;

						
					

					
							
							4.

						
							
							the groups into which the parties affected by the plan have been divided for the purpose of acceptance of the restructuring plan and the voting rights allotted to their claims and rights;

						
					

					
							
							5.

						
							
							the creditors, holders of entitlements to separate satisfaction and holders of share or membership rights that have not been included in the restructuring plan, together with an explanation of the reasons for non-inclusion; a description that makes reference to categories of similar creditors, holders of entitlements to separate satisfaction and holders of share or membership rights suffices unless this hampers the review of appropriate differentiation pursuant to section 8;

						
					

					
							
							6.

						
							
							the name and address of the restructuring practitioner, provided that one has been appointed;

						
					

					
							
							7.

						
							
							the effects of the restructuring project on employment relationships, dismissals and arrangements concerning short-time working and the methods for notifying and hearing employee representatives; and

						
					

					
							
							8.

						
							
							if the restructuring plan provides for new financing (section 12), the reasons for the need for such financing.

						
					

				
			

		

	
		
			REGULATION (EU) 2015/848 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 20 May 2015 on insolvency proceedings (as of 4 July 2018)

		

		
			
				
					
					
				
				
					
							
							THE COUNCIL OF THE EUROPEAN UNION,

							 Having regard to the Treaty on the Functioning of the European Union, and in particular Article 81 thereof, Having regard to the proposal from the European Commission, 

							After transmission of the draft legislative act to the national parliaments,

							Having regard to the opinion of the European Economic and Social Committee , Acting in accordance with the ordinary legislative procedure ,

							Whereas: 

						
					

					
							
							(1)

						
							
							On 12 December 2012, the Commission adopted a report on the application of Council Regulation (EC) No 1346/2000 . The report concluded that the Regulation is functioning well in general but that it would be desirable to improve the application of certain of its provisions in order to enhance the effective administration of cross-border insolvency proceedings. Since that Regulation has been amended several times and further amendments are to be made, it should be recast in the interest of clarity.

						
					

					
							
							(2)

						
							
							The Union has set the objective of establishing an area of freedom, security and justice.

						
					

					
							
							(3)

						
							
							The proper functioning of the internal market requires that cross-border insolvency proceedings should operate efficiently and effectively. This Regulation needs to be adopted in order to achieve that objective, which falls within the scope of judicial cooperation in civil matters within the meaning of Article 81 of the Treaty.

						
					

					
							
							(4)

						
							
							The activities of undertakings have more and more cross-border effects and are therefore increasingly being regulated by Union law. The insolvency of such undertakings also affects the proper functioning of the internal market, and there is a need for a Union act requiring coordination of the measures to be taken regarding an insolvent debtor’s assets.

						
					

					
							
							(5)

						
							
							It is necessary for the proper functioning of the internal market to avoid incentives for parties to transfer assets or judicial proceedings from one Member State to another, seeking to obtain a more favourable legal position to the detriment of the general body of creditors (forum shopping).

						
					

					
							
							(6)

						
							
							This Regulation should include provisions governing jurisdiction for opening insolvency proceedings and actions which are directly derived from insolvency proceedings and are closely linked with them. This Regulation should also contain provisions regarding the recognition and enforcement of judgments issued in such proceedings, and provisions regarding the law applicable to insolvency proceedings. In addition, this Regulation should lay down rules on the coordination of insolvency proceedings which relate to the same debtor or to several members of the same group of companies.

						
					

					
							
							(7)

						
							
							Bankruptcy, proceedings relating to the winding-up of insolvent companies or other legal persons, judicial arrangements, compositions and analogous proceedings and actions related to such proceedings are excluded from the scope of Regulation (EU) No 1215/2012 of the European Parliament and of the Council . Those proceedings should be covered by this Regulation. The interpretation of this Regulation should as much as possible avoid regulatory loopholes between the two instruments. However, the mere fact that a national procedure is not listed in Annex A to this Regulation should not imply that it is covered by Regulation (EU) No 1215/2012.

						
					

					
							
							(8)

						
							
							In order to achieve the aim of improving the efficiency and effectiveness of insolvency proceedings having cross- border effects, it is necessary, and appropriate, that the provisions on jurisdiction, recognition and applicable law in this area should be contained in a Union measure which is binding and directly applicable in Member States.

						
					

					
							
							(9)

						
							
							This Regulation should apply to insolvency proceedings which meet the conditions set out in it, irrespective of whether the debtor is a natural person or a legal person, a trader or an individual. Those insolvency proceedings are listed exhaustively in Annex A. In respect of the national procedures contained in Annex A, this Regulation should apply without any further examination by the courts of another Member State as to whether the conditions set out in this Regulation are met. National insolvency procedures not listed in Annex A should not be covered by this Regulation.

						
					

					
							
							(10)

						
							
							The scope of this Regulation should extend to proceedings which promote the rescue of economically viable but distressed businesses and which give a second chance to entrepreneurs. It should, in particular, extend to proceedings which provide for restructuring of a debtor at a stage where there is only a likelihood of insolvency, and to proceedings which leave the debtor fully or partially in control of its assets and affairs. It should also extend to proceedings providing for a debt discharge or a debt adjustment in relation to consumers and self- employed persons, for example by reducing the amount to be paid by the debtor or by extending the payment period granted to the debtor. Since such proceedings do not necessarily entail the appointment of an insolvency practitioner, they should be covered by this Regulation if they take place under the control or supervision of a court. In this context, the term ‘control’ should include situations where the court only intervenes on appeal by a creditor or other interested parties.

						
					

					
							
							(11)

						
							
							This Regulation should also apply to procedures which grant a temporary stay on enforcement actions brought by individual creditors where such actions could adversely affect negotiations and hamper the prospects of a restructuring of the debtor’s business. Such procedures should not be detrimental to the general body of creditors and, if no agreement on a restructuring plan can be reached, should be preliminary to other procedures covered by this Regulation.

						
					

					
							
							(12)

						
							
							This Regulation should apply to proceedings the opening of which is subject to publicity in order to allow creditors to become aware of the proceedings and to lodge their claims, thereby ensuring the collective nature of the proceedings, and in order to give creditors the opportunity to challenge the jurisdiction of the court which has opened the proceedings.

						
					

					
							
							(13)

						
							
							Accordingly, insolvency proceedings which are confidential should be excluded from the scope of this Regulation.

						
					

					
							
							
							While such proceedings may play an important role in some Member States, their confidential nature makes it impossible for a creditor or a court located in another Member State to know that such proceedings have been opened, thereby making it difficult to provide for the recognition of their effects throughout the Union.

						
					

					
							
							(14)

						
							
							The collective proceedings which are covered by this Regulation should include all or a significant part of the creditors to whom a debtor owes all or a substantial proportion of the debtor’s outstanding debts provided that the claims of those creditors who are not involved in such proceedings remain unaffected. Proceedings which involve only the financial creditors of a debtor should also be covered. Proceedings which do not include all the creditors of a debtor should be proceedings aimed at rescuing the debtor. Proceedings that lead to a definitive cessation of the debtor’s activities or the liquidation of the debtor’s assets should include all the debtor’s creditors. Moreover, the fact that some insolvency proceedings for natural persons exclude specific categories of claims, such as maintenance claims, from the possibility of a debt-discharge should not mean that such proceedings are not collective.

						
					

					
							
							(15)

						
							
							This Regulation should also apply to proceedings that, under the law of some Member States, are opened and conducted for a certain period of time on an interim or provisional basis before a court issues an order confirming the continuation of the proceedings on a non-interim basis. Although labelled as ‘interim’, such proceedings should meet all other requirements of this Regulation.

						
					

					
							
							(16)

						
							
							This Regulation should apply to proceedings which are based on laws relating to insolvency. However, proceedings that are based on general company law not designed exclusively for insolvency situations should not be considered to be based on laws relating to insolvency. Similarly, the purpose of adjustment of debt should not include specific proceedings in which debts of a natural person of very low income and very low asset value are written off, provided that this type of proceedings never makes provision for payment to creditors.

						
					

					
							
							(17)

						
							
							This Regulation’s scope should extend to proceedings which are triggered by situations in which the debtor faces non-financial difficulties, provided that such difficulties give rise to a real and serious threat to the debtor’s actual or future ability to pay its debts as they fall due. The time frame relevant for the determination of such threat may extend to a period of several months or even longer in order to account for cases in which the debtor is faced with non-financial difficulties threatening the status of its business as a going concern and, in the medium term, its liquidity. This may be the case, for example, where the debtor has lost a contract which is of key importance to it.

						
					

					
							
							(18)

						
							
							This Regulation should be without prejudice to the rules on the recovery of State aid from insolvent companies as interpreted by the case-law of the Court of Justice of the European Union.

						
					

					
							
							(19)

						
							
							Insolvency proceedings concerning insurance undertakings, credit institutions, investment firms and other firms, institutions or undertakings covered by Directive 2001/24/EC of the European Parliament and of the Council  and collective investment undertakings should be excluded from the scope of this Regulation, as they are all subject to special arrangements and the national supervisory authorities have wide-ranging powers of intervention.

						
					

					
							
							(20)

						
							
							Insolvency proceedings do not necessarily involve the intervention of a judicial authority. Therefore, the term ‘court’ in this Regulation should, in certain provisions, be given a broad meaning and include a person or body empowered by national law to open insolvency proceedings. In order for this Regulation to apply, proceedings (comprising acts and formalities set down in law) should not only have to comply with the provisions of this Regulation, but they should also be officially recognised and legally effective in the Member State in which the insolvency proceedings are opened.

						
					

					
							
							(21)

						
							
							Insolvency practitioners are defined in this Regulation and listed in Annex B. Insolvency practitioners who are appointed without the involvement of a judicial body should, under national law, be appropriately regulated and authorised to act in insolvency proceedings. The national regulatory framework should provide for proper arrangements to deal with potential conf licts of interest.

						
					

					
							
							(22)

						
							
							This Regulation acknowledges the fact that as a result of widely differing substantive laws it is not practical to introduce insolvency proceedings with universal scope throughout the Union. The application without exception of the law of the State of the opening of proceedings would, against this background, frequently lead to difficulties. This applies, for example, to the widely differing national laws on security interests to be found in the Member States. Furthermore, the preferential rights enjoyed by some creditors in insolvency proceedings are, in some cases, completely different. At the next review of this Regulation, it will be necessary to identify further measures in order to improve the preferential rights of employees at European level. This Regulation should take account of such differing national laws in two different ways. On the one hand, provision should be made for special rules on the applicable law in the case of particularly significant rights and legal relationships (e.g. rights in rem and contracts of employment). On the other hand, national proceedings covering only assets situated in the State of the opening of proceedings should also be allowed alongside main insolvency proceedings with universal scope.

						
					

					
							
							(23)

						
							
							This Regulation enables the main insolvency proceedings to be opened in the Member State where the debtor has the centre of its main interests. Those proceedings have universal scope and are aimed at encompassing all the debtor’s assets. To protect the diversity of interests, this Regulation permits secondary insolvency proceedings to be opened to run in parallel with the main insolvency proceedings. Secondary insolvency proceedings may be opened in the Member State where the debtor has an establishment. The effects of secondary insolvency proceedings are limited to the assets located in that State. Mandatory rules of coordination with the main insolvency proceedings satisfy the need for unity in the Union.

						
					

					
							
							(24)

						
							
							Where main insolvency proceedings concerning a legal person or company have been opened in a Member State other than that of its registered office, it should be possible to open secondary insolvency proceedings in the Member State of the registered office, provided that the debtor is carrying out an economic activity with human means and assets in that State, in accordance with the case-law of the Court of Justice of the European Union.

						
					

					
							
							(25)

						
							
							This Regulation applies only to proceedings in respect of a debtor whose centre of main interests is located in the Union.

						
					

					
							
							(26)

						
							
							The rules of jurisdiction set out in this Regulation establish only international jurisdiction, that is to say, they designate the Member State the courts of which may open insolvency proceedings. Territorial jurisdiction within that Member State should be established by the national law of the Member State concerned.

						
					

					
							
							(27)

						
							
							Before opening insolvency proceedings, the competent court should examine of its own motion whether the centre of the debtor’s main interests or the debtor’s establishment is actually located within its jurisdiction.

						
					

					
							
							(28)

						
							
							When determining whether the centre of the debtor’s main interests is ascertainable by third parties, special consideration should be given to the creditors and to their perception as to where a debtor conducts the adminis­ tration of its interests. This may require, in the event of a shift of centre of main interests, informing creditors of the new location from which the debtor is carrying out its activities in due course, for example by drawing attention to the change of address in commercial correspondence, or by making the new location public through other appropriate means.

						
					

					
							
							(29)

						
							
							This Regulation should contain a number of safeguards aimed at preventing fraudulent or abusive forum shopping.

						
					

					
							
							(30)

						
							
							Accordingly, the presumptions that the registered office, the principal place of business and the habitual residence are the centre of main interests should be rebuttable, and the relevant court of a Member State should carefully assess whether the centre of the debtor’s main interests is genuinely located in that Member State. In the case of a company, it should be possible to rebut this presumption where the company’s central administration is located in a Member State other than that of its registered office, and where a comprehensive assessment of all the relevant factors establishes, in a manner that is ascertainable by third parties, that the company’s actual centre of management and supervision and of the management of its interests is located in that other Member State. In the case of an individual not exercising an independent business or professional activity, it should be possible to rebut this presumption, for example where the major part of the debtor’s assets is located outside the Member State of the debtor’s habitual residence, or where it can be established that the principal reason for moving was to file for insolvency proceedings in the new jurisdiction and where such filing would materially impair the interests of creditors whose dealings with the debtor took place prior to the relocation.

						
					

					
							
							(31)

						
							
							With the same objective of preventing fraudulent or abusive forum shopping, the presumption that the centre of main interests is at the place of the registered office, at the individual’s principal place of business or at the individual’s habitual residence should not apply where, respectively, in the case of a company, legal person or individual exercising an independent business or professional activity, the debtor has relocated its registered office or principal place of business to another Member State within the 3-month period prior to the request for opening insolvency proceedings, or, in the case of an individual not exercising an independent business or professional activity, the debtor has relocated his habitual residence to another Member State within the 6-month period prior to the request for opening insolvency proceedings.

						
					

					
							
							(32)

						
							
							In all cases, where the circumstances of the matter give rise to doubts about the court’s jurisdiction, the court should require the debtor to submit additional evidence to support its assertions and, where the law applicable to the insolvency proceedings so allows, give the debtor’s creditors the opportunity to present their views on the question of jurisdiction.

						
					

					
							
							(33)

						
							
							In the event that the court seised of the request to open insolvency proceedings finds that the centre of main interests is not located on its territory, it should not open main insolvency proceedings.

						
					

					
							
							(34)

						
							
							In addition, any creditor of the debtor should have an effective remedy against the decision to open insolvency proceedings. The consequences of any challenge to the decision to open insolvency proceedings should be governed by national law.

						
					

					
							
							(35)

						
							
							The courts of the Member State within the territory of which insolvency proceedings have been opened should also have jurisdiction for actions which derive directly from the insolvency proceedings and are closely linked with them. Such actions should include avoidance actions against defendants in other Member States and actions concerning obligations that arise in the course of the insolvency proceedings, such as advance payment for costs of the proceedings. In contrast, actions for the performance of the obligations under a contract concluded by the debtor prior to the opening of proceedings do not derive directly from the proceedings. Where such an action is related to another action based on general civil and commercial law, the insolvency practitioner should be able to bring both actions in the courts of the defendant’s domicile if he considers it more efficient to bring the action in that forum. This could, for example, be the case where the insolvency practitioner wishes to combine an action for director’s liability on the basis of insolvency law with an action based on company law or general tort law.

						
					

					
							
							(36)

						
							
							The court having jurisdiction to open the main insolvency proceedings should be able to order provisional and protective measures as from the time of the request to open proceedings. Preservation measures both prior to and after the commencement of the insolvency proceedings are important to guarantee the effectiveness of the insolvency proceedings. In that connection, this Regulation should provide for various possibilities. On the one hand, the court competent for the main insolvency proceedings should also be able to order provisional and protective measures covering assets situated in the territory of other Member States. On the other hand, an insolvency practitioner temporarily appointed prior to the opening of the main insolvency proceedings should be able, in the Member States in which an establishment belonging to the debtor is to be found, to apply for the preservation measures which are possible under the law of those Member States.

						
					

					
							
							(37)

						
							
							Prior to the opening of the main insolvency proceedings, the right to request the opening of insolvency proceedings in the Member State where the debtor has an establishment should be limited to local creditors and public authorities, or to cases in which main insolvency proceedings cannot be opened under the law of the Member State where the debtor has the centre of its main interests. The reason for this restriction is that cases in which territorial insolvency proceedings are requested before the main insolvency proceedings are intended to be limited to what is absolutely necessary.

						
					

					
							
							(38)

						
							
							Following the opening of the main insolvency proceedings, this Regulation does not restrict the right to request the opening of insolvency proceedings in a Member State where the debtor has an establishment. The insolvency practitioner in the main insolvency proceedings or any other person empowered under the national law of that Member State may request the opening of secondary insolvency proceedings.

						
					

					
							
							(39)

						
							
							This Regulation should provide for rules to determine the location of the debtor’s assets, which should apply when determining which assets belong to the main or secondary insolvency proceedings, or to situations involving third parties’ rights in rem. In particular, this Regulation should provide that European patents with unitary effect, a Community trade mark or any other similar rights, such as Community plant variety rights or Community designs, should only be included in the main insolvency proceedings.

						
					

					
							
							(40)

						
							
							Secondary insolvency proceedings can serve different purposes, besides the protection of local interests. Cases may arise in which the insolvency estate of the debtor is too complex to administer as a unit, or the differences in the legal systems concerned are so great that difficulties may arise from the extension of effects deriving from the law of the State of the opening of proceedings to the other Member States where the assets are located. For that reason, the insolvency practitioner in the main insolvency proceedings may request the opening of secondary insolvency proceedings where the efficient administration of the insolvency estate so requires.

						
					

					
							
							(41)

						
							
							Secondary insolvency proceedings may also hamper the efficient administration of the insolvency estate. Therefore, this Regulation sets out two specific situations in which the court seised of a request to open secondary insolvency proceedings should be able, at the request of the insolvency practitioner in the main insolvency proceedings, to postpone or refuse the opening of such proceedings.

						
					

					
							
							(42)

						
							
							First, this Regulation confers on the insolvency practitioner in main insolvency proceedings the possibility of giving an undertaking to local creditors that they will be treated as if secondary insolvency proceedings had been opened. That undertaking has to meet a number of conditions set out in this Regulation, in particular that it be approved by a qualified majority of local creditors. Where such an undertaking has been given, the court seised of a request to open secondary insolvency proceedings should be able to refuse that request if it is satisfied that the undertaking adequately protects the general interests of local creditors. When assessing those interests, the court should take into account the fact that the undertaking has been approved by a qualified majority of local creditors.

						
					

					
							
							(43)

						
							
							For the purposes of giving an undertaking to local creditors, the assets and rights located in the Member State where the debtor has an establishment should form a sub-category of the insolvency estate, and, when distributing them or the proceeds resulting from their realisation, the insolvency practitioner in the main insolvency proceedings should respect the priority rights that creditors would have had if secondary insolvency proceedings had been opened in that Member State.

						
					

					
							
							(44)

						
							
							National law should be applicable, as appropriate, in relation to the approval of an undertaking. In particular, where under national law the voting rules for adopting a restructuring plan require the prior approval of creditors’ claims, those claims should be deemed to be approved for the purpose of voting on the undertaking. Where there are different procedures for the adoption of restructuring plans under national law, Member States should designate the specific procedure which should be relevant in this context.

						
					

					
							
							(45)

						
							
							Second, this Regulation should provide for the possibility that the court temporarily stays the opening of secondary insolvency proceedings, when a temporary stay of individual enforcement proceedings has been granted in the main insolvency proceedings, in order to preserve the efficiency of the stay granted in the main insolvency proceedings. The court should be able to grant the temporary stay if it is satisfied that suitable measures are in place to protect the general interest of local creditors. In such a case, all creditors that could be affected by the outcome of the negotiations on a restructuring plan should be informed of the negotiations and be allowed to participate in them.

						
					

					
							
							(46)

						
							
							In order to ensure effective protection of local interests, the insolvency practitioner in the main insolvency proceedings should not be able to realise or re-locate, in an abusive manner, assets situated in the Member State where an establishment is located, in particular, with the purpose of frustrating the possibility that such interests can be effectively satisfied if secondary insolvency proceedings are opened subsequently.

						
					

					
							
							(47)

						
							
							This Regulation should not prevent the courts of a Member State in which secondary insolvency proceedings have been opened from sanctioning a debtor’s directors for violation of their duties, provided that those courts have jurisdiction to address such disputes under their national law.

						
					

					
							
							(48)

						
							
							Main insolvency proceedings and secondary insolvency proceedings can contribute to the efficient administration of the debtor’s insolvency estate or to the effective realisation of the total assets if there is proper cooperation between the actors involved in all the concurrent proceedings. Proper cooperation implies the various insolvency practitioners and the courts involved cooperating closely, in particular by exchanging a sufficient amount of information. In order to ensure the dominant role of the main insolvency proceedings, the insolvency practitioner in such proceedings should be given several possibilities for intervening in secondary insolvency proceedings which are pending at the same time. In particular, the insolvency practitioner should be able to propose a restructuring plan or composition or apply for a suspension of the realisation of the assets in the secondary insolvency proceedings. When cooperating, insolvency practitioners and courts should take into account best practices for cooperation in cross-border insolvency cases, as set out in principles and guidelines on communication and cooperation adopted by European and international organisations active in the area of insolvency law, and in particular the relevant guidelines prepared by the United Nations Commission on International Trade Law (Uncitral).

						
					

					
							
							(49)

						
							
							In light of such cooperation, insolvency practitioners and courts should be able to enter into agreements and protocols for the purpose of facilitating cross-border cooperation of multiple insolvency proceedings in different Member States concerning the same debtor or members of the same group of companies, where this is compatible with the rules applicable to each of the proceedings. Such agreements and protocols may vary in form, in that they may be written or oral, and in scope, in that they may range from generic to specific, and may be entered into by different parties. Simple generic agreements may emphasise the need for close cooperation between the parties, without addressing specific issues, while more detailed, specific agreements may establish a framework of principles to govern multiple insolvency proceedings and may be approved by the courts involved, where the national law so requires. They may ref lect an agreement between the parties to take, or to refrain from taking, certain steps or actions.

						
					

					
							
							(50)

						
							
							Similarly, the courts of different Member States may cooperate by coordinating the appointment of insolvency practitioners. In that context, they may appoint a single insolvency practitioner for several insolvency proceedings concerning the same debtor or for different members of a group of companies, provided that this is compatible with the rules applicable to each of the proceedings, in particular with any requirements concerning the qualifi­ cation and licensing of the insolvency practitioner.

						
					

					
							
							(51)

						
							
							This Regulation should ensure the efficient administration of insolvency proceedings relating to different companies forming part of a group of companies.

						
					

					
							
							(52)

						
							
							Where insolvency proceedings have been opened for several companies of the same group, there should be proper cooperation between the actors involved in those proceedings. The various insolvency practitioners and the courts involved should therefore be under a similar obligation to cooperate and communicate with each other as those involved in main and secondary insolvency proceedings relating to the same debtor. Cooperation between the insolvency practitioners should not run counter to the interests of the creditors in each of the proceedings, and such cooperation should be aimed at finding a solution that would leverage synergies across the group.

						
					

					
							
							(53)

						
							
							The introduction of rules on the insolvency proceedings of groups of companies should not limit the possibility for a court to open insolvency proceedings for several companies belonging to the same group in a single jurisdiction if the court finds that the centre of main interests of those companies is located in a single Member State. In such cases, the court should also be able to appoint, if appropriate, the same insolvency practitioner in all proceedings concerned, provided that this is not incompatible with the rules applicable to them.

						
					

					
							
							(54)

						
							
							With a view to further improving the coordination of the insolvency proceedings of members of a group of companies, and to allow for a coordinated restructuring of the group, this Regulation should introduce procedural rules on the coordination of the insolvency proceedings of members of a group of companies. Such coordination should strive to ensure the efficiency of the coordination, whilst at the same time respecting each group member’s separate legal personality.

						
					

					
							
							(55)

						
							
							An insolvency practitioner appointed in insolvency proceedings opened in relation to a member of a group of companies should be able to request the opening of group coordination proceedings. However, where the law applicable to the insolvency so requires, that insolvency practitioner should obtain the necessary authorisation before making such a request. The request should specify the essential elements of the coordination, in particular an outline of the coordination plan, a proposal as to whom should be appointed as coordinator and an outline of the estimated costs of the coordination.

						
					

					
							
							(56)

						
							
							In order to ensure the voluntary nature of group coordination proceedings, the insolvency practitioners involved should be able to object to their participation in the proceedings within a specified time period. In order to allow the insolvency practitioners involved to take an informed decision on participation in the group coordination proceedings, they should be informed at an early stage of the essential elements of the coordination. However, any insolvency practitioner who initially objects to inclusion in the group coordination proceedings should be able to subsequently request to participate in them. In such a case, the coordinator should take a decision on the admissibility of the request. All insolvency practitioners, including the requesting insolvency practitioner, should be informed of the coordinator’s decision and should have the opportunity of challenging that decision before the court which has opened the group coordination proceedings.

						
					

					
							
							(57)

						
							
							Group coordination proceedings should always strive to facilitate the effective administration of the insolvency proceedings of the group members, and to have a generally positive impact for the creditors. This Regulation should therefore ensure that the court with which a request for group coordination proceedings has been filed makes an assessment of those criteria prior to opening group coordination proceedings.

						
					

					
							
							(58)

						
							
							The advantages of group coordination proceedings should not be outweighed by the costs of those proceedings. Therefore, it is necessary to ensure that the costs of the coordination, and the share of those costs that each group member will bear, are adequate, proportionate and reasonable, and are determined in accordance with the national law of the Member State in which group coordination proceedings have been opened. The insolvency practitioners involved should also have the possibility of controlling those costs from an early stage of the proceedings. Where the national law so requires, controlling costs from an early stage of proceedings could involve the insolvency practitioner seeking the approval of a court or creditors’ committee.

						
					

					
							
							(59)

						
							
							Where the coordinator considers that the fulfilment of his or her tasks requires a significant increase in costs compared to the initially estimated costs and, in any case, where the costs exceed 10% of the estimated costs, the coordinator should be authorised by the court which has opened the group coordination proceedings to exceed such costs. Before taking its decision, the court which has opened the group coordination proceedings should give the possibility to the participating insolvency practitioners to be heard before it in order to allow them to communicate their observations on the appropriateness of the coordinator’s request.

						
					

					
							
							(60)

						
							
							For members of a group of companies which are not participating in group coordination proceedings, this Regulation should also provide for an alternative mechanism to achieve a coordinated restructuring of the group. An insolvency practitioner appointed in proceedings relating to a member of a group of companies should have standing to request a stay of any measure related to the realisation of the assets in the proceedings opened with respect to other members of the group which are not subject to group coordination proceedings. It should only be possible to request such a stay if a restructuring plan is presented for the members of the group concerned, if the plan is to the benefit of the creditors in the proceedings in respect of which the stay is requested, and if the stay is necessary to ensure that the plan can be properly implemented.

						
					

					
							
							(61)

						
							
							This Regulation should not prevent Member States from establishing national rules which would supplement the rules on cooperation, communication and coordination with regard to the insolvency of members of groups of companies set out in this Regulation, provided that the scope of application of those national rules is limited to the national jurisdiction and that their application would not impair the efficiency of the rules laid down by this Regulation.

						
					

					
							
							(62)

						
							
							The rules on cooperation, communication and coordination in the framework of the insolvency of members of a group of companies provided for in this Regulation should only apply to the extent that proceedings relating to different members of the same group of companies have been opened in more than one Member State.

						
					

					
							
							(63)

						
							
							Any creditor which has its habitual residence, domicile or registered office in the Union should have the right to lodge its claims in each of the insolvency proceedings pending in the Union relating to the debtor’s assets. This should also apply to tax authorities and social insurance institutions. This Regulation should not prevent the insolvency practitioner from lodging claims on behalf of certain groups of creditors, for example employees, where the national law so provides. However, in order to ensure the equal treatment of creditors, the distribution of proceeds should be coordinated. Every creditor should be able to keep what it has received in the course of insolvency proceedings, but should be entitled only to participate in the distribution of total assets in other proceedings if creditors with the same standing have obtained the same proportion of their claims.

						
					

					
							
							(64)

						
							
							It is essential that creditors which have their habitual residence, domicile or registered office in the Union be informed about the opening of insolvency proceedings relating to their debtor’s assets. In order to ensure a swift transmission of information to creditors, Regulation (EC) No 1393/2007 of the European Parliament and of the Council  should not apply where this Regulation refers to the obligation to inform creditors. The use of standard forms available in all official languages of the institutions of the Union should facilitate the task of creditors when lodging claims in proceedings opened in another Member State. The consequences of the incomplete filing of the standard forms should be a matter for national law.

						
					

					
							
							(65)

						
							
							This Regulation should provide for the immediate recognition of judgments concerning the opening, conduct and closure of insolvency proceedings which fall within its scope, and of judgments handed down in direct connection with such insolvency proceedings. Automatic recognition should therefore mean that the effects attributed to the proceedings by the law of the Member State in which the proceedings were opened extend to all other Member States. The recognition of judgments delivered by the courts of the Member States should be based on the principle of mutual trust. To that end, grounds for non-recognition should be reduced to the minimum necessary. This is also the basis on which any dispute should be resolved where the courts of two Member States both claim competence to open the main insolvency proceedings. The decision of the first court to open proceedings should be recognised in the other Member States without those Member States having the power to scrutinise that court’s decision.

						
					

					
							
							(66)

						
							
							This Regulation should set out, for the matters covered by it, uniform rules on conf lict of laws which replace, within their scope of application, national rules of private international law. Unless otherwise stated, the law of the Member State of the opening of proceedings should be applicable (lex concursus). This rule on conflict of laws should be valid both for the main insolvency proceedings and for local proceedings. The lex concursus determines all the effects of the insolvency proceedings, both procedural and substantive, on the persons and legal relations concerned. It governs all the conditions for the opening, conduct and closure of the insolvency proceedings.

						
					

					
							
							(67)

						
							
							Automatic recognition of insolvency proceedings to which the law of the State of the opening of proceedings normally applies may interfere with the rules under which transactions are carried out in other Member States. To protect legitimate expectations and the certainty of transactions in Member States other than that in which proceedings are opened, provision should be made for a number of exceptions to the general rule.

						
					

					
							
							(68)

						
							
							There is a particular need for a special reference diverging from the law of the opening State in the case of rights in rem, since such rights are of considerable importance for the granting of credit. The basis, validity and extent of rights in rem should therefore normally be determined according to the lex situs and not be affected by the opening of insolvency proceedings. The proprietor of a right in rem should therefore be able to continue to assert its right to segregation or separate settlement of the collateral security. Where assets are subject to rights in rem under the lex situs in one Member State but the main insolvency proceedings are being carried out in another Member State, the insolvency practitioner in the main insolvency proceedings should be able to request the opening of secondary insolvency proceedings in the jurisdiction where the rights in rem arise if the debtor has an establishment there. If secondary insolvency proceedings are not opened, any surplus on the sale of an asset covered by rights in rem should be paid to the insolvency practitioner in the main insolvency proceedings.

						
					

					
							
							(69)

						
							
							This Regulation lays down several provisions for a court to order a stay of opening proceedings or a stay of enforcement proceedings. Any such stay should not affect the rights in rem of creditors or third parties.

						
					

					
							
							(70)

						
							
							If a set-off of claims is not permitted under the law of the State of the opening of proceedings, a creditor should nevertheless be entitled to the set-off if it is possible under the law applicable to the claim of the insolvent debtor. In this way, set-off would acquire a kind of guarantee function based on legal provisions on which the creditor concerned can rely at the time when the claim arises.

						
					

					
							
							(71)

						
							
							There is also a need for special protection in the case of payment systems and financial markets, for example in relation to the position-closing agreements and netting agreements to be found in such systems, as well as the sale of securities and the guarantees provided for such transactions as governed in particular by Directive 98/26/EC of the European Parliament and of the Council . For such transactions, the only law which is relevant should be that applicable to the system or market concerned. That law is intended to prevent the possibility of mechanisms for the payment and settlement of transactions, and provided for in payment and set-off systems or on the regulated financial markets of the Member States, being altered in the case of insolvency of a business partner. Directive 98/26/EC contains special provisions which should take precedence over the general rules laid ,down in this Regulation.

						
					

					
							
							(72)

						
							
							In order to protect employees and jobs, the effects of insolvency proceedings on the continuation or termination of employment and on the rights and obligations of all parties to such employment should be determined by the law applicable to the relevant employment agreement, in accordance with the general rules on conflict of laws. Moreover, in cases where the termination of employment contracts requires approval by a court or administrative authority, the Member State in which an establishment of the debtor is located should retain jurisdiction to grant such approval even if no insolvency proceedings have been opened in that Member State. Any other questions relating to the law of insolvency, such as whether the employees’ claims are protected by preferential rights and the status such preferential rights may have, should be determined by the law of the Member State in which the insolvency proceedings (main or secondary) have been opened, except in cases where an undertaking to avoid secondary insolvency proceedings has been given in accordance with this Regulation.

						
					

					
							
							(73)

						
							
							The law applicable to the effects of insolvency proceedings on any pending lawsuit or pending arbitral proceedings concerning an asset or right which forms part of the debtor’s insolvency estate should be the law of the Member State where the lawsuit is pending or where the arbitration has its seat. However, this rule should not affect national rules on recognition and enforcement of arbitral awards.

						
					

					
							
							(74)

						
							
							In order to take account of the specific procedural rules of court systems in certain Member States flexibility should be provided with regard to certain rules of this Regulation. Accordingly, references in this Regulation to notice being given by a judicial body of a Member State should include, where a Member State’s procedural rules so require, an order by that judicial body directing that notice be given.

						
					

					
							
							(75)

						
							
							For business considerations, the main content of the decision opening the proceedings should be published, at the request of the insolvency practitioner, in a Member State other than that of the court which delivered that decision. If there is an establishment in the Member State concerned, such publication should be mandatory. In neither case, however, should publication be a prior condition for recognition of the foreign proceedings.

						
					

					
							
							(76)

						
							
							In order to improve the provision of information to relevant creditors and courts and to prevent the opening of parallel insolvency proceedings, Member States should be required to publish relevant information in cross- border insolvency cases in a publicly accessible electronic register. In order to facilitate access to that information for creditors and courts domiciled or located in other Member States, this Regulation should provide for the interconnection of such insolvency registers via the European e-Justice Portal. Member States should be free to publish relevant information in several registers and it should be possible to interconnect more than one register per Member State.

						
					

					
							
							(77)

						
							
							This Regulation should determine the minimum amount of information to be published in the insolvency registers. Member States should not be precluded from including additional information. Where the debtor is an individual, the insolvency registers should only have to indicate a registration number if the debtor is exercising an independent business or professional activity. That registration number should be understood to be the unique registration number of the debtor’s independent business or professional activity published in the trade register, if any.

						
					

					
							
							(78)

						
							
							Information on certain aspects of insolvency proceedings is essential for creditors, such as time limits for lodging claims or for challenging decisions. This Regulation should, however, not require Member States to calculate those time-limits on a case-by-case basis. Member States should be able to fulfil their obligations by adding hyperlinks to the European e-Justice Portal, where self-explanatory information on the criteria for calculating those time-limits is to be provided.

						
					

					
							
							(79)

						
							
							In order to grant sufficient protection to information relating to individuals not exercising an independent business or professional activity, Member States should be able to make access to that information subject to supplementary search criteria such as the debtor’s personal identification number, address, date of birth or the district of the competent court, or to make access conditional upon a request to a competent authority or upon the verification of a legitimate interest.

						
					

					
							
							(80)

						
							
							Member States should also be able not to include in their insolvency registers information on individuals not exercising an independent business or professional activity. In such cases, Member States should ensure that the relevant information is given to the creditors by individual notice, and that claims of creditors who have not received the information are not affected by the proceedings.

						
					

					
							
							(81)

						
							
							It may be the case that some of the persons concerned are not aware that insolvency proceedings have been opened, and act in good faith in a way that conflicts with the new circumstances. In order to protect such persons who, unaware that foreign proceedings have been opened, make a payment to the debtor instead of to the foreign insolvency practitioner, provision should be made for such a payment to have a debt-discharging effect.

						
					

					
							
							(82)

						
							
							In order to ensure uniform conditions for the implementation of this Regulation, implementing powers should be conferred on the Commission. Those powers should be exercised in accordance with Regulation (EU) No 182/2011 of the European Parliament and of the Council .

						
					

					
							
							(83)

						
							
							This Regulation respects the fundamental rights and observes the principles recognised in the Charter of Fundamental Rights of the European Union. In particular, this Regulation seeks to promote the application of Articles 8, 17 and 47 concerning, respectively, the protection of personal data, the right to property and the right to an effective remedy and to a fair trial.

						
					

					
							
							(84)

						
							
							Directive 95/46/EC of the European Parliament and of the Council  and Regulation (EC) No 45/2001 of the European Parliament and of the Council  apply to the processing of personal data within the framework of this Regulation.

						
					

					
							
							(85)

						
							
							This Regulation is without prejudice to Regulation (EEC, Euratom) No 1182/71 of the Council .

						
					

					
							
							(86)

						
							
							Since the objective of this Regulation cannot be sufficiently achieved by the Member States but can rather, by reason of the creation of a legal framework for the proper administration of cross-border insolvency proceedings, be better achieved at Union level, the Union may adopt measures in accordance with the principle of subsidiarity as set out in Article 5 of the Treaty on European Union. In accordance with the principle of proportionality, as set out in that Article, this Regulation does not go beyond what is necessary in order to achieve that objective.

						
					

					
							
							(87)

						
							
							In accordance with Article 3 and Article 4a(1) of Protocol No 21 on the position of the United Kingdom and Ireland in respect of the area of freedom, security and justice, annexed to the Treaty on European Union and the Treaty on the Functioning of the European Union, the United Kingdom and Ireland have notified their wish to take part in the adoption and application of this Regulation.

						
					

					
							
							(88)

						
							
							In accordance with Articles 1 and 2 of Protocol No 22 on the position of Denmark annexed to the Treaty on European Union and the Treaty on the Functioning of the European Union, Denmark is not taking part in the adoption of this Regulation and is not bound by it or subject to its application.

						
					

					
							
							(89)

						
							
							The European Data Protection Supervisor was consulted and delivered an opinion on 27 March 2013  ,

						
					

					
							
							HAS ADOPTED THIS REGULATION:

						
					

					
							
							Chapter I \pGeneral Provisions 

						
					

					
							
							Article 1 Scope

						
					

					
							
							1.

						
							
							This Regulation shall apply to public collective proceedings, including interim proceedings, which are based on laws relating to insolvency and in which, for the purpose of rescue, adjustment of debt, reorganisation or liquidation:

						
					

					
							
							
							(a) a debtor is totally or partially divested of its assets and an insolvency practitioner is appointed; 

						
					

					
							
							
							(b) the assets and affairs of a debtor are subject to control or supervision by a court; or

						
					

					
							
							
							(c) a temporary stay of individual enforcement proceedings is granted by a court or by operation of law, in order to allow for negotiations between the debtor and its creditors, provided that the proceedings in which the stay is granted provide for suitable measures to protect the general body of creditors, and, where no agreement is reached, are preliminary to one of the proceedings referred to in point (a) or (b).

						
					

					
							
							
							Where the proceedings referred to in this paragraph may be commenced in situations where there is only a likelihood of insolvency, their purpose shall be to avoid the debtor’s insolvency or the cessation of the debtor’s business activities.

						
					

					
							
							
							The proceedings referred to in this paragraph are listed in Annex A.

						
					

					
							
							2.

						
							
							This Regulation shall not apply to proceedings referred to in paragraph 1 that concern: 

						
					

					
							
							
							(a) insurance undertakings;

						
					

					
							
							
							(b) credit institutions;

						
					

					
							
							
							(c) investment firms and other firms, institutions and undertakings to the extent that they are covered by Directive 2001/24/EC; or

						
					

					
							
							
							(d) collective investment undertakings.

						
					

					
							
							Article 2 Definitions

						
					

					
							
							
							For the purposes of this Regulation:

						
					

					
							
							
							(1) ‘collective proceedings’ means proceedings which include all or a significant part of a debtor’s creditors, provided that, in the latter case, the proceedings do not affect the claims of creditors which are not involved in them;

						
					

					
							
							
							(2) ‘collective investment undertakings’ means undertakings for collective investment in transferable securities (UCITS) as defined in Directive 2009/65/EC of the European Parliament and of the Council  and alternative investment funds (AIFs) as defined in Directive 2011/61/EU of the European Parliament and of the Council ;

						
					

					
							
							
							(3) ‘debtor in possession’ means a debtor in respect of which insolvency proceedings have been opened which do not necessarily involve the appointment of an insolvency practitioner or the complete transfer of the rights and duties to administer the debtor’s assets to an insolvency practitioner and where, therefore, the debtor remains totally or at least partially in control of its assets and affairs;

						
					

					
							
							
							(4) ‘insolvency proceedings’ means the proceedings listed in Annex A;

						
					

					
							
							
							(5) ‘insolvency practitioner’ means any person or body whose function, including on an interim basis, is to: 

						
					

					
							
							
							(i) verify and admit claims submitted in insolvency proceedings;

						
					

					
							
							
							(ii) represent the collective interest of the creditors;

						
					

					
							
							
							(iii) administer, either in full or in part, assets of which the debtor has been divested; (iv) liquidate the assets referred to in point (iii); or

						
					

					
							
							
							(v) supervise the administration of the debtor’s affairs.

						
					

					
							
							
							The persons and bodies referred to in the first subparagraph are listed in Annex B; 

						
					

					
							
							
							(6) ‘court’ means:

						
					

					
							
							
							(i) in points (b) and (c) of Article 1(1), Article 4(2), Articles 5 and 6, Article 21(3), point (j) of Article 24(2), Articles 36 and 39, and Articles 61 to 77, the judicial body of a Member State;

						
					

					
							
							
							(ii) in all other articles, the judicial body or any other competent body of a Member State empowered to open insolvency proceedings, to confirm such opening or to take decisions in the course of such proceedings;

						
					

					
							
							
							(7) ‘judgment opening insolvency proceedings’ includes:

						
					

					
							
							
							(i) the decision of any court to open insolvency proceedings or to confirm the opening of such proceedings; and

						
					

					
							
							
							(ii) the decision of a court to appoint an insolvency practitioner;

						
					

					
							
							
							(8) ‘the time of the opening of proceedings’ means the time at which the judgment opening insolvency proceedings becomes effective, regardless of whether the judgment is final or not;

						
					

					
							
							
							(9) ‘the Member State in which assets are situated’ means, in the case of:

						
					

					
							
							
							(i) registered shares in companies other than those referred to in point (ii), the Member State within the territory of which the company having issued the shares has its registered office;

						
					

					
							
							
							(ii) financial instruments, the title to which is evidenced by entries in a register or account maintained by or on behalf of an intermediary (‘book entry securities’), the Member State in which the register or account in which the entries are made is maintained;

						
					

					
							
							
							(iii) cash held in accounts with a credit institution, the Member State indicated in the account’s IBAN, or, for cash held in accounts with a credit institution which does not have an IBAN, the Member State in which the credit institution holding the account has its central administration or, where the account is held with a branch, agency or other establishment, the Member State in which the branch, agency or other establishment is located;

						
					

					
							
							
							(iv) property and rights, ownership of or entitlement to which is entered in a public register other than those referred to in point (i), the Member State under the authority of which the register is kept;

						
					

					
							
							
							(v) European patents, the Member State for which the European patent is granted;

						
					

					
							
							
							(vi) copyright and related rights, the Member State within the territory of which the owner of such rights has its habitual residence or registered office;

						
					

					
							
							
							(vii) tangible property, other than that referred to in points (i) to (iv), the Member State within the territory of which the property is situated;

						
					

					
							
							
							(viii) claims against third parties, other than those relating to assets referred to in point (iii), the Member State within the territory of which the third party required to meet the claims has the centre of its main interests, as determined in accordance with Article 3(1);

						
					

					
							
							
							(10) ‘establishment’ means any place of operations where a debtor carries out or has carried out in the 3-month period prior to the request to open main insolvency proceedings a non-transitory economic activity with human means and assets;

						
					

					
							
							
							(11) ‘local creditor’ means a creditor whose claims against a debtor arose from or in connection with the operation of an establishment situated in a Member State other than the Member State in which the centre of the debtor’s main interests is located;

						
					

					
							
							
							(12) ‘foreign creditor’ means a creditor which has its habitual residence, domicile or registered office in a Member State other than the State of the opening of proceedings, including the tax authorities and social security authorities of Member States;

						
					

					
							
							
							(13) ‘group of companies’ means a parent undertaking and all its subsidiary undertakings;

						
					

					
							
							
							(14) ‘parent undertaking’ means an undertaking which controls, either directly or indirectly, one or more subsidiary undertakings. An undertaking which prepares consolidated financial statements in accordance with Directive 2013/34/EU of the European Parliament and of the Council  shall be deemed to be a parent undertaking.

						
					

					
							
							Article 3 International jurisdiction

						
					

					
							
							1.

						
							
							The courts of the Member State within the territory of which the centre of the debtor’s main interests is situated shall have jurisdiction to open insolvency proceedings (‘main insolvency proceedings’). The centre of main interests shall be the place where the debtor conducts the administration of its interests on a regular basis and which is ascertainable by third parties.

						
					

					
							
							
							In the case of a company or legal person, the place of the registered office shall be presumed to be the centre of its main interests in the absence of proof to the contrary. That presumption shall only apply if the registered office has not been moved to another Member State within the 3-month period prior to the request for the opening of insolvency proceedings.

						
					

					
							
							
							In the case of an individual exercising an independent business or professional activity, the centre of main interests shall be presumed to be that individual’s principal place of business in the absence of proof to the contrary. That presumption shall only apply if the individual’s principal place of business has not been moved to another Member State within the 3-month period prior to the request for the opening of insolvency proceedings.

						
					

					
							
							
							In the case of any other individual, the centre of main interests shall be presumed to be the place of the individual’s habitual residence in the absence of proof to the contrary. This presumption shall only apply if the habitual residence has not been moved to another Member State within the 6-month period prior to the request for the opening of insolvency proceedings.

						
					

					
							
							2.

						
							
							Where the centre of the debtor’s main interests is situated within the territory of a Member State, the courts of another Member State shall have jurisdiction to open insolvency proceedings against that debtor only if it possesses an establishment within the territory of that other Member State. The effects of those proceedings shall be restricted to the assets of the debtor situated in the territory of the latter Member State.

						
					

					
							
							3.

						
							
							Where insolvency proceedings have been opened in accordance with paragraph 1, any proceedings opened subsequently in accordance with paragraph 2 shall be secondary insolvency proceedings.

						
					

					
							
							4.

						
							
							The territorial insolvency proceedings referred to in paragraph 2 may only be opened prior to the opening of main insolvency proceedings in accordance with paragraph 1 where

						
					

					
							
							
							(a) insolvency proceedings under paragraph 1 cannot be opened because of the conditions laid down by the law of the Member State within the territory of which the centre of the debtor’s main interests is situated; or

						
					

					
							
							
							(b) the opening of territorial insolvency proceedings is requested by:

						
					

					
							
							
							(i) a creditor whose claim arises from or is in connection with the operation of an establishment situated within the territory of the Member State where the opening of territorial proceedings is requested; or

						
					

					
							
							
							(ii) a public authority which, under the law of the Member State within the territory of which the establishment is situated, has the right to request the opening of insolvency proceedings.

						
					

					
							
							
							When main insolvency proceedings are opened, the territorial insolvency proceedings shall become secondary insolvency proceedings.

						
					

					
							
							Article 4 Examination as to jurisdiction

						
					

					
							
							1.

						
							
							A court seised of a request to open insolvency proceedings shall of its own motion examine whether it has jurisdiction pursuant to Article 3. The judgment opening insolvency proceedings shall specify the grounds on which the jurisdiction of the court is based, and, in particular, whether jurisdiction is based on Article 3(1) or (2).

						
					

					
							
							2.

						
							
							Notwithstanding paragraph 1, where insolvency proceedings are opened in accordance with national law without a decision by a court, Member States may entrust the insolvency practitioner appointed in such proceedings to examine whether the Member State in which a request for the opening of proceedings is pending has jurisdiction pursuant to Article 3. Where this is the case, the insolvency practitioner shall specify in the decision opening the proceedings the grounds on which jurisdiction is based and, in particular, whether jurisdiction is based on Article 3(1) or (2).

						
					

					
							
							Article 5 Judicial review of the decision to open main insolvency proceedings

						
					

					
							
							1.

						
							
							The debtor or any creditor may challenge before a court the decision opening main insolvency proceedings on grounds of international jurisdiction.

						
					

					
							
							2.

						
							
							The decision opening main insolvency proceedings may be challenged by parties other than those referred to in paragraph 1 or on grounds other than a lack of international jurisdiction where national law so provides.

						
					

					
							
							Article 6 Jurisdiction for actions deriving directly from insolvency proceedings and closely linked with them

						
					

					
							
							1.

						
							
							The courts of the Member State within the territory of which insolvency proceedings have been opened in accordance with Article 3 shall have jurisdiction for any action which derives directly from the insolvency proceedings and is closely linked with them, such as avoidance actions.

						
					

					
							
							2.

						
							
							Where an action referred to in paragraph 1 is related to an action in civil and commercial matters against the same defendant, the insolvency practitioner may bring both actions before the courts of the Member State within the territory of which the defendant is domiciled, or, where the action is brought against several defendants, before the courts of the Member State within the territory of which any of them is domiciled, provided that those courts have jurisdiction pursuant to Regulation (EU) No 1215/2012.

						
					

					
							
							
							The first subparagraph shall apply to the debtor in possession, provided that national law allows the debtor in possession to bring actions on behalf of the insolvency estate.

						
					

					
							
							3.

						
							
							For the purpose of paragraph 2, actions are deemed to be related where they are so closely connected that it is expedient to hear and determine them together to avoid the risk of irreconcilable judgments resulting from separate proceedings.

						
					

					
							
							Article 7 Applicable law

						
					

					
							
							1.

						
							
							Save as otherwise provided in this Regulation, the law applicable to insolvency proceedings and their effects shall be that of the Member State within the territory of which such proceedings are opened (the ‘State of the opening of proceedings’).

						
					

					
							
							2.

						
							
							The law of the State of the opening of proceedings shall determine the conditions for the opening of those proceedings, their conduct and their closure. In particular, it shall determine the following:

						
					

					
							
							
							(a) the debtors against which insolvency proceedings may be brought on account of their capacity;

						
					

					
							
							
							(b) the assets which form part of the insolvency estate and the treatment of assets acquired by or devolving on the debtor after the opening of the insolvency proceedings;

						
					

					
							
							
							(c) the respective powers of the debtor and the insolvency practitioner; 

						
					

					
							
							
							(d) the conditions under which set-offs may be invoked;

						
					

					
							
							
							(e) the effects of insolvency proceedings on current contracts to which the debtor is party;

						
					

					
							
							
							(f) the effects of the insolvency proceedings on proceedings brought by individual creditors, with the exception of pending lawsuits;

						
					

					
							
							
							(g) the claims which are to be lodged against the debtor’s insolvency estate and the treatment of claims arising after the opening of insolvency proceedings;

						
					

					
							
							
							(h) the rules governing the lodging, verification and admission of claims;

						
					

					
							
							
							(i) the rules governing the distribution of proceeds from the realisation of assets, the ranking of claims and the rights of creditors who have obtained partial satisfaction after the opening of insolvency proceedings by virtue of a right in rem or through a set-off;

						
					

					
							
							
							(j) the conditions for, and the effects of closure of, insolvency proceedings, in particular by composition; 

						
					

					
							
							
							(k) creditors’ rights after the closure of insolvency proceedings;

						
					

					
							
							
							(l) who is to bear the costs and expenses incurred in the insolvency proceedings;

						
					

					
							
							
							(m) the rules relating to the voidness, voidability or unenforceability of legal acts detrimental to the general body of creditors.

						
					

					
							
							Article 8 Third parties’ rights in rem

						
					

					
							
							1.

						
							
							The opening of insolvency proceedings shall not affect the rights in rem of creditors or third parties in respect of tangible or intangible, moveable or immoveable assets, both specific assets and collections of indefinite assets as a whole which change from time to time, belonging to the debtor which are situated within the territory of another Member State at the time of the opening of proceedings.

						
					

					
							
							2.

						
							
							The rights referred to in paragraph 1 shall, in particular, mean:

						
					

					
							
							
							(a)  the right to dispose of assets or have them disposed of and to obtain satisfaction from the proceeds of or income from those assets, in particular by virtue of a lien or a mortgage;

						
					

					
							
							
							(b) the exclusive right to have a claim met, in particular a right guaranteed by a lien in respect of the claim or by assignment of the claim by way of a guarantee;

						
					

					
							
							
							(c) the right to demand assets from, and/or to require restitution by, anyone having possession or use of them contrary to the wishes of the party so entitled;

						
					

					
							
							
							(d) a right in rem to the beneficial use of assets.

						
					

					
							
							3.

						
							
							The right, recorded in a public register and enforceable against third parties, based on which a right in rem within the meaning of paragraph 1 may be obtained shall be considered to be a right in rem.

						
					

					
							
							4.

						
							
							Paragraph 1 shall not preclude actions for voidness, voidability or unenforceability as referred to in point (m) of Article 7(2).

						
					

					
							
							Article 9 Set-off

						
					

					
							
							1.

						
							
							The opening of insolvency proceedings shall not affect the right of creditors to demand the set-off of their claims against the claims of a debtor, where such a set-off is permitted by the law applicable to the insolvent debtor’s claim.

						
					

					
							
							2.

						
							
							Paragraph 1 shall not preclude actions for voidness, voidability or unenforceability as referred to in point (m) of Article 7(2).

						
					

					
							
							Article 10 Reservation of title

						
					

					
							
							1.

						
							
							The opening of insolvency proceedings against the purchaser of an asset shall not affect sellers’ rights that are based on a reservation of title where at the time of the opening of proceedings the asset is situated within the territory of a Member State other than the State of the opening of proceedings.

						
					

					
							
							2.

						
							
							The opening of insolvency proceedings against the seller of an asset, after delivery of the asset, shall not constitute grounds for rescinding or terminating the sale and shall not prevent the purchaser from acquiring title where at the time of the opening of proceedings the asset sold is situated within the territory of a Member State other than the State of the opening of proceedings.

						
					

					
							
							3.

						
							
							Paragraphs 1 and 2 shall not preclude actions for voidness, voidability or unenforceability as referred to in point (m) of Article 7(2).

						
					

					
							
							Article 11 Contracts relating to immoveable property

						
					

					
							
							1.

						
							
							The effects of insolvency proceedings on a contract conferring the right to acquire or make use of immoveable property shall be governed solely by the law of the Member State within the territory of which the immoveable property is situated.

						
					

					
							
							2.

						
							
							The court which opened main insolvency proceedings shall have jurisdiction to approve the termination or modification of the contracts referred to in this Article where:

						
					

					
							
							
							(a) the law of the Member State applicable to those contracts requires that such a contract may only be terminated or modified with the approval of the court opening insolvency proceedings; and

						
					

					
							
							
							(b) no insolvency proceedings have been opened in that Member State.

						
					

					
							
							Article 12 Payment systems and financial markets

						
					

					
							
							1.

						
							
							Without prejudice to Article 8, the effects of insolvency proceedings on the rights and obligations of the parties to a payment or settlement system or to a financial market shall be governed solely by the law of the Member State applicable to that system or market.

						
					

					
							
							2.

						
							
							Paragraph 1 shall not preclude any action for voidness, voidability or unenforceability which may be taken to set aside payments or transactions under the law applicable to the relevant payment system or financial market.

						
					

					
							
							Article 13 Contracts of employment

						
					

					
							
							1.

						
							
							The effects of insolvency proceedings on employment contracts and relationships shall be governed solely by the law of the Member State applicable to the contract of employment.

						
					

					
							
							2.

						
							
							The courts of the Member State in which secondary insolvency proceedings may be opened shall retain jurisdiction to approve the termination or modification of the contracts referred to in this Article even if no insolvency proceedings have been opened in that Member State.

						
					

					
							
							
							The first subparagraph shall also apply to an authority competent under national law to approve the termination or modification of the contracts referred to in this Article.

						
					

					
							
							Article 14 Effects on rights subject to registration

						
					

					
							
							
							The effects of insolvency proceedings on the rights of a debtor in immoveable property, a ship or an aircraft subject to registration in a public register shall be determined by the law of the Member State under the authority of which the register is kept.

						
					

					
							
							Article 15 European patents with unitary effect and Community trade marks

						
					

					
							
							
							For the purposes of this Regulation, a European patent with unitary effect, a Community trade mark or any other similar right established by Union law may be included only in the proceedings referred to in Article 3(1).

						
					

					
							
							Article 16 Detrimental acts

						
					

					
							
							
							Point (m) of Article 7(2) shall not apply where the person who benefited from an act detrimental to all the creditors provides proof that:

						
					

					
							
							
							(a) the act is subject to the law of a Member State other than that of the State of the opening of proceedings; and

						
					

					
							
							
							(b) the law of that Member State does not allow any means of challenging that act in the relevant case.

						
					

					
							
							Article 17 Protection of third-party purchasers

						
					

					
							
							
							Where, by an act concluded after the opening of insolvency proceedings, a debtor disposes, for consideration, of: 

						
					

					
							
							
							(a) an immoveable asset;

						
					

					
							
							
							(b) a ship or an aircraft subject to registration in a public register; or

						
					

					
							
							
							(c) securities the existence of which requires registration in a register laid down by law;

						
					

					
							
							
							the validity of that act shall be governed by the law of the State within the territory of which the immoveable asset is situated or under the authority of which the register is kept.

						
					

					
							
							Article 18 Effects of insolvency proceedings on pending lawsuits or arbitral proceedings

						
					

					
							
							
							The effects of insolvency proceedings on a pending lawsuit or pending arbitral proceedings concerning an asset or a right which forms part of a debtor’s insolvency estate shall be governed solely by the law of the Member State in which that lawsuit is pending or in which the arbitral tribunal has its seat.

						
					

					
							
							CHAPTER II \pRECOGNITION OF INSOLVENCY PROCEEDINGS

						
					

					
							
							Article 19 Principle

						
					

					
							
							1.

						
							
							Any judgment opening insolvency proceedings handed down by a court of a Member State which has jurisdiction pursuant to Article 3 shall be recognised in all other Member States from the moment that it becomes effective in the State of the opening of proceedings.

						
					

					
							
							
							The rule laid down in the first subparagraph shall also apply where, on account of a debtor’s capacity, insolvency proceedings cannot be brought against that debtor in other Member States.

						
					

					
							
							2.

						
							
							Recognition of the proceedings referred to in Article 3(1) shall not preclude the opening of the proceedings referred to in Article 3(2) by a court in another Member State. The latter proceedings shall be secondary insolvency proceedings within the meaning of Chapter III.

						
					

					
							
							Article 20 Effects of recognition

						
					

					
							
							1.

						
							
							The judgment opening insolvency proceedings as referred to in Article 3(1) shall, with no further formalities, produce the same effects in any other Member State as under the law of the State of the opening of proceedings, unless this Regulation provides otherwise and as long as no proceedings referred to in Article 3(2) are opened in that other Member State.

						
					

					
							
							2.

						
							
							The effects of the proceedings referred to in Article 3(2) may not be challenged in other Member States. Any restriction of creditors’ rights, in particular a stay or discharge, shall produce effects vis-à-vis assets situated within the territory of another Member State only in the case of those creditors who have given their consent.

						
					

					
							
							Article 21 Powers of the insolvency practitioner

						
					

					
							
							1.

						
							
							The insolvency practitioner appointed by a court which has jurisdiction pursuant to Article 3(1) may exercise all the powers conferred on it, by the law of the State of the opening of proceedings, in another Member State, as long as no other insolvency proceedings have been opened there and no preservation measure to the contrary has been taken there further to a request for the opening of insolvency proceedings in that State. Subject to Articles 8 and 10, the insolvency practitioner may, in particular, remove the debtor’s assets from the territory of the Member State in which they are situated.

						
					

					
							
							2.

						
							
							The insolvency practitioner appointed by a court which has jurisdiction pursuant to Article 3(2) may in any other Member State claim through the courts or out of court that moveable property was removed from the territory of the State of the opening of proceedings to the territory of that other Member State after the opening of the insolvency proceedings. The insolvency practitioner may also bring any action to set aside which is in the interests of the creditors.

						
					

					
							
							3.

						
							
							In exercising its powers, the insolvency practitioner shall comply with the law of the Member State within the territory of which it intends to take action, in particular with regard to procedures for the realisation of assets. Those powers may not include coercive measures, unless ordered by a court of that Member State, or the right to rule on legal proceedings or disputes.

						
					

					
							
							Article 22 Proof of the insolvency practitioner’s appointment

						
					

					
							
							
							The insolvency practitioner’s appointment shall be evidenced by a certified copy of the original decision appointing it or by any other certificate issued by the court which has jurisdiction.

						
					

					
							
							
							 A translation into the official language or one of the official languages of the Member State within the territory of which it intends to act may be required. No legalisation or other similar formality shall be required.

						
					

					
							
							Article 23 Return and imputation

						
					

					
							
							1.

						
							
							A creditor which, after the opening of the proceedings referred to in Article 3(1), obtains by any means, in particular through enforcement, total or partial satisfaction of its claim on the assets belonging to a debtor situated within the territory of another Member State, shall return what it has obtained to the insolvency practitioner, subject to Articles 8 and 10.

						
					

					
							
							2.

						
							
							In order to ensure the equal treatment of creditors, a creditor which has, in the course of insolvency proceedings, obtained a dividend on its claim shall share in distributions made in other proceedings only where creditors of the same ranking or category have, in those other proceedings, obtained an equivalent dividend.

						
					

					
							
							Article 24 Establishment of insolvency registers

						
					

					
							
							1.

						
							
							Member States shall establish and maintain in their territory one or several registers in which information concerning insolvency proceedings is published (‘insolvency registers’). That information shall be published as soon as possible after the opening of such proceedings.

						
					

					
							
							2.

						
							
							The information referred to in paragraph 1 shall be made publicly available, subject to the conditions laid down in Article 27, and shall include the following (‘mandatory information’):

						
					

					
							
							
							(a) the date of the opening of insolvency proceedings;

						
					

					
							
							
							(b) the court opening insolvency proceedings and the case reference number, if any;

						
					

					
							
							
							(c) the type of insolvency proceedings referred to in Annex A that were opened and, where applicable, any relevant subtype of such proceedings opened in accordance with national law;

						
					

					
							
							
							(d) whether jurisdiction for opening proceedings is based on Article 3(1), 3(2) or 3(4);

						
					

					
							
							
							(e) if the debtor is a company or a legal person, the debtor’s name, registration number, registered office or, if different, postal address;

						
					

					
							
							
							(f) if the debtor is an individual whether or not exercising an independent business or professional activity, the debtor’s name, registration number, if any, and postal address or, where the address is protected, the debtor’s place and date of birth;

						
					

					
							
							
							(g) the name, postal address or e-mail address of the insolvency practitioner, if any, appointed in the proceedings; 

						
					

					
							
							
							(h) the time limit for lodging claims, if any, or a reference to the criteria for calculating that time limit;

						
					

					
							
							
							(i) the date of closing main insolvency proceedings, if any;

						
					

					
							
							
							(j) the court before which and, where applicable, the time limit within which a challenge of the decision opening insolvency proceedings is to be lodged in accordance with Article 5, or a reference to the criteria for calculating that time limit.

						
					

					
							
							3.

						
							
							Paragraph 2 shall not preclude Member States from including documents or additional information in their national insolvency registers, such as directors’ disqualifications related to insolvency.

						
					

					
							
							4.

						
							
							Member States shall not be obliged to include in the insolvency registers the information referred to in paragraph 1 of this Article in relation to individuals not exercising an independent business or professional activity, or to make such information publicly available through the system of interconnection of those registers, provided that known foreign creditors are informed, pursuant to Article 54, of the elements referred to under point (j) of paragraph 2 of this Article.

						
					

					
							
							
							Where a Member State makes use of the possibility referred to in the first subparagraph, the insolvency proceedings shall not affect the claims of foreign creditors who have not received the information referred to in the first subparagraph.

						
					

					
							
							5.

						
							
							The publication of information in the registers under this Regulation shall not have any legal effects other than those set out in national law and in Article 55(6).

						
					

					
							
							Article 25 Interconnection of insolvency registers

						
					

					
							
							1.

						
							
							The Commission shall establish a decentralised system for the interconnection of insolvency registers by means of implementing acts. That system shall be composed of the insolvency registers and the European e-Justice Portal, which shall serve as a central public electronic access point to information in the system. The system shall provide a search service in all the official languages of the institutions of the Union in order to make available the mandatory information and any other documents or information included in the insolvency registers which the Member States choose to make available through the European e-Justice Portal.

						
					

					
							
							2.

						
							
							By means of implementing acts in accordance with the procedure referred to in Article 87, the Commission shall adopt the following by 26 June 2019:

						
					

					
							
							
							(a) the technical specification defining the methods of communication and information exchange by electronic means on the basis of the established interface specification for the system of interconnection of insolvency registers;

						
					

					
							
							
							(b) the technical measures ensuring the minimum information technology security standards for communication and distribution of information within the system of interconnection of insolvency registers;

						
					

					
							
							
							(c) minimum criteria for the search service provided by the European e-Justice Portal based on the information set out in Article 24;

						
					

					
							
							
							(d) minimum criteria for the presentation of the results of such searches based on the information set out in Article 24; 

						
					

					
							
							
							(e) the means and the technical conditions of availability of services provided by the system of interconnection; and

						
					

					
							
							
							(f) a glossary containing a basic explanation of the national insolvency proceedings listed in Annex A.

						
					

					
							
							Article 26 Costs of establishing and interconnecting insolvency registers

						
					

					
							
							1.

						
							
							The establishment, maintenance and future development of the system of interconnection of insolvency registers shall be financed from the general budget of the Union.

						
					

					
							
							2.

						
							
							Each Member State shall bear the costs of establishing and adjusting its national insolvency registers to make them interoperable with the European e-Justice Portal, as well as the costs of administering, operating and maintaining those registers. This shall be without prejudice to the possibility to apply for grants to support such activities under the Union’s financial programmes.

						
					

					
							
							Article 27 Conditions of access to information via the system of interconnection

						
					

					
							
							1.

						
							
							Member States shall ensure that the mandatory information referred to in points (a) to (j) of Article 24(2) is available free of charge via the system of interconnection of insolvency registers.

						
					

					
							
							2.

						
							
							This Regulation shall not preclude Member States from charging a reasonable fee for access to the documents or additional information referred to in Article 24(3) via the system of interconnection of insolvency registers.

						
					

					
							
							3.

						
							
							Member States may make access to mandatory information concerning individuals who are not exercising an independent business or professional activity, and concerning individuals exercising an independent business or professional activity when the insolvency proceedings are not related to that activity, subject to supplementary search criteria relating to the debtor in addition to the minimum criteria referred to in point (c) of Article 25(2).

						
					

					
							
							4.

						
							
							Member States may require that access to the information referred to in paragraph 3 be made conditional upon a request to the competent authority. Member States may make access conditional upon the verification of the existence of a legitimate interest for accessing such information. The requesting person shall be able to submit the request for information electronically by means of a standard form via the European e-Justice Portal. Where a legitimate interest is required, it shall be permissible for the requesting person to justify his request by electronic copies of relevant documents. The requesting person shall be provided with an answer by the competent authority within 3 working days.

						
					

					
							
							
							The requesting person shall not be obliged to provide translations of the documents justifying his request, or to bear any costs of translation which the competent authority may incur.

						
					

					
							
							Article 28 Publication in another Member State

						
					

					
							
							1.

						
							
							The insolvency practitioner or the debtor in possession shall request that notice of the judgment opening insolvency proceedings and, where appropriate, the decision appointing the insolvency practitioner be published in any other Member State where an establishment of the debtor is located in accordance with the publication procedures provided for in that Member State. Such publication shall specify, where appropriate, the insolvency practitioner appointed and whether the jurisdiction rule applied is that pursuant to Article 3(1) or (2).

						
					

					
							
							2.

						
							
							The insolvency practitioner or the debtor in possession may request that the information referred to in paragraph 1 be published in any other Member State where the insolvency practitioner or the debtor in possession deems it necessary in accordance with the publication procedures provided for in that Member State.

						
					

					
							
							Article 29 Registration in public registers of another Member State

						
					

					
							
							1.

						
							
							Where the law of a Member State in which an establishment of the debtor is located and this establishment has been entered into a public register of that Member State, or the law of a Member State in which immovable property belonging to the debtor is located, requires information on the opening of insolvency proceedings referred to in Article 28 to be published in the land register, company register or any other public register, the insolvency practitioner or the debtor in possession shall take all the necessary measures to ensure such a registration.

						
					

					
							
							2.

						
							
							The insolvency practitioner or the debtor in possession may request such registration in any other Member State, provided that the law of the Member State where the register is kept allows such registration.

						
					

					
							
							Article 30 Costs

						
					

					
							
							
							The costs of the publication and registration provided for in Articles 28 and 29 shall be regarded as costs and expenses incurred in the proceedings.

						
					

					
							
							Article 31 Honouring of an obligation to a debtor

						
					

					
							
							1.

						
							
							Where an obligation has been honoured in a Member State for the benefit of a debtor who is subject to insolvency proceedings opened in another Member State, when it should have been honoured for the benefit of the insolvency practitioner in those proceedings, the person honouring the obligation shall be deemed to have discharged it if he was unaware of the opening of the proceedings.

						
					

					
							
							2.

						
							
							Where such an obligation is honoured before the publication provided for in Article 28 has been effected, the person honouring the obligation shall be presumed, in the absence of proof to the contrary, to have been unaware of the opening of insolvency proceedings. Where the obligation is honoured after such publication has been effected, the person honouring the obligation shall be presumed, in the absence of proof to the contrary, to have been aware of the opening of proceedings.

						
					

					
							
							Article 32 Recognition and enforceability of other judgments

						
					

					
							
							1.

						
							
							Judgments handed down by a court whose judgment concerning the opening of proceedings is recognised in accordance with Article 19 and which concern the course and closure of insolvency proceedings, and compositions approved by that court, shall also be recognised with no further formalities. Such judgments shall be enforced in accordance with Articles 39 to 44 and 47 to 57 of Regulation (EU) No 1215/2012.

						
					

					
							
							
							The first subparagraph shall also apply to judgments deriving directly from the insolvency proceedings and which are closely linked with them, even if they were handed down by another court.

						
					

					
							
							
							The first subparagraph shall also apply to judgments relating to preservation measures taken after the request for the opening of insolvency proceedings or in connection with it.

						
					

					
							
							2.

						
							
							The recognition and enforcement of judgments other than those referred to in paragraph 1 of this Article shall be governed by Regulation (EU) No 1215/2012 provided that that Regulation is applicable.

						
					

					
							
							Article 33 Public policy

						
					

					
							
							
							Any Member State may refuse to recognise insolvency proceedings opened in another Member State or to enforce a judgment handed down in the context of such proceedings where the effects of such recognition or enforcement would be manifestly contrary to that State’s public policy, in particular its fundamental principles or the constitutional rights and liberties of the individual.

						
					

					
							
							CHAPTER III\pSECONDARY INSOLVENCY PROCEEDINGS

						
					

					
							
							Article 34 Opening of proceedings

						
					

					
							
							
							Where main insolvency proceedings have been opened by a court of a Member State and recognised in another Member State, a court of that other Member State which has jurisdiction pursuant to Article 3(2) may open secondary insolvency proceedings in accordance with the provisions set out in this Chapter. Where the main insolvency proceedings required that the debtor be insolvent, the debtor’s insolvency shall not be re-examined in the Member State in which secondary insolvency proceedings may be opened. The effects of secondary insolvency proceedings shall be restricted to the assets of the debtor situated within the territory of the Member State in which those proceedings have been opened.

						
					

					
							
							Article 35 Applicable law

						
					

					
							
							
							Save as otherwise provided for in this Regulation, the law applicable to secondary insolvency proceedings shall be that of the Member State within the territory of which the secondary insolvency proceedings are opened.

						
					

					
							
							Article 36 Right to give an undertaking in order to avoid secondary insolvency proceedings

						
					

					
							
							1.

						
							
							In order to avoid the opening of secondary insolvency proceedings, the insolvency practitioner in the main insolvency proceedings may give a unilateral undertaking (the ‘undertaking’) in respect of the assets located in the Member State in which secondary insolvency proceedings could be opened, that when distributing those assets or the proceeds received as a result of their realisation, it will comply with the distribution and priority rights under national law that creditors would have if secondary insolvency proceedings were opened in that Member State. The undertaking shall specify the factual assumptions on which it is based, in particular in respect of the value of the assets located in the Member State concerned and the options available to realise such assets.

						
					

					
							
							2.

						
							
							Where an undertaking has been given in accordance with this Article, the law applicable to the distribution of proceeds from the realisation of assets referred to in paragraph 1, to the ranking of creditors’ claims, and to the rights of creditors in relation to the assets referred to in paragraph 1 shall be the law of the Member State in which secondary insolvency proceedings could have been opened. The relevant point in time for determining the assets referred to in paragraph 1 shall be the moment at which the undertaking is given.

						
					

					
							
							3.

						
							
							The undertaking shall be made in the official language or one of the official languages of the Member State where secondary insolvency proceedings could have been opened, or, where there are several official languages in that Member State, the official language or one of the official languages of the place in which secondary insolvency proceedings could have been opened.

						
					

					
							
							4.

						
							
							The undertaking shall be made in writing. It shall be subject to any other requirements relating to form and approval requirements as to distributions, if any, of the State of the opening of the main insolvency proceedings.

						
					

					
							
							5.

						
							
							The undertaking shall be approved by the known local creditors. The rules on qualified majority and voting that apply to the adoption of restructuring plans under the law of the Member State where secondary insolvency proceedings could have been opened shall also apply to the approval of the undertaking. Creditors shall be able to participate in the vote by distance means of communication, where national law so permits. The insolvency practitioner shall inform the known local creditors of the undertaking, of the rules and procedures for its approval, and of the approval or rejection of the undertaking.

						
					

					
							
							6.

						
							
							An undertaking given and approved in accordance with this Article shall be binding on the estate. If secondary insolvency proceedings are opened in accordance with Articles 37 and 38, the insolvency practitioner in the main insolvency proceedings shall transfer any assets which it removed from the territory of that Member State after the undertaking was given or, where those assets have already been realised, their proceeds, to the insolvency practitioner in the secondary insolvency proceedings.

						
					

					
							
							7.

						
							
							Where the insolvency practitioner has given an undertaking, it shall inform local creditors about the intended distributions prior to distributing the assets and proceeds referred to in paragraph 1. If that information does not comply with the terms of the undertaking or the applicable law, any local creditor may challenge such distribution before the courts of the Member State in which main insolvency proceedings have been opened in order to obtain a distribution in accordance with the terms of the undertaking and the applicable law. In such cases, no distribution shall take place until the court has taken a decision on the challenge.

						
					

					
							
							8.

						
							
							Local creditors may apply to the courts of the Member State in which main insolvency proceedings have been opened, in order to require the insolvency practitioner in the main insolvency proceedings to take any suitable measures necessary to ensure compliance with the terms of the undertaking available under the law of the State of the opening of main insolvency proceedings.

						
					

					
							
							9.

						
							
							Local creditors may also apply to the courts of the Member State in which secondary insolvency proceedings could have been opened in order to require the court to take provisional or protective measures to ensure compliance by the insolvency practitioner with the terms of the undertaking.

						
					

					
							
							10.

						
							
							The insolvency practitioner shall be liable for any damage caused to local creditors as a result of its non- compliance with the obligations and requirements set out in this Article.

						
					

					
							
							11.

						
							
							For the purpose of this Article, an authority which is established in the Member State where secondary insolvency proceedings could have been opened and which is obliged under Directive 2008/94/EC of the European Parliament and of the Council  to guarantee the payment of employees’ outstanding claims resulting from contracts of employment or employment relationships shall be considered to be a local creditor, where the national law so provides.

						
					

					
							
							Article 37 Right to request the opening of secondary insolvency proceedings

						
					

					
							
							1.

						
							
							The opening of secondary insolvency proceedings may be requested by: (a) the insolvency practitioner in the main insolvency proceedings;

						
					

					
							
							
							(b) any other person or authority empowered to request the opening of insolvency proceedings under the law of the Member State within the territory of which the opening of secondary insolvency proceedings is requested.

						
					

					
							
							2.

						
							
							Where an undertaking has become binding in accordance with Article 36, the request for opening secondary insolvency proceedings shall be lodged within 30 days of having received notice of the approval of the undertaking.

						
					

					
							
							Article 38 Decision to open secondary insolvency proceedings

						
					

					
							
							1.

						
							
							A court seised of a request to open secondary insolvency proceedings shall immediately give notice to the insolvency practitioner or the debtor in possession in the main insolvency proceedings and give it an opportunity to be heard on the request.

						
					

					
							
							2.

						
							
							Where the insolvency practitioner in the main insolvency proceedings has given an undertaking in accordance with Article 36, the court referred to in paragraph 1 of this Article shall, at the request of the insolvency practitioner, not open secondary insolvency proceedings if it is satisfied that the undertaking adequately protects the general interests of local creditors.

						
					

					
							
							3.

						
							
							Where a temporary stay of individual enforcement proceedings has been granted in order to allow for negotiations between the debtor and its creditors, the court, at the request of the insolvency practitioner or the debtor in possession, may stay the opening of secondary insolvency proceedings for a period not exceeding 3 months, provided that suitable measures are in place to protect the interests of local creditors.

						
					

					
							
							
							The court referred to in paragraph 1 may order protective measures to protect the interests of local creditors by requiring the insolvency practitioner or the debtor in possession not to remove or dispose of any assets which are located in the Member State where its establishment is located unless this is done in the ordinary course of business. The court may also order other measures to protect the interest of local creditors during a stay, unless this is incompatible with the national rules on civil procedure.

						
					

					
							
							
							The stay of the opening of secondary insolvency proceedings shall be lifted by the court of its own motion or at the request of any creditor if, during the stay, an agreement in the negotiations referred to in the first subparagraph has been concluded.

						
					

					
							
							
							The stay may be lifted by the court of its own motion or at the request of any creditor if the continuation of the stay is detrimental to the creditor’s rights, in particular if the negotiations have been disrupted or it has become evident that they are unlikely to be concluded, or if the insolvency practitioner or the debtor in possession has infringed the prohibition on disposal of its assets or on removal of them from the territory of the Member State where the establishment is located.

						
					

					
							
							4.

						
							
							At the request of the insolvency practitioner in the main insolvency proceedings, the court referred to in paragraph 1 may open a type of insolvency proceedings as listed in Annex A other than the type initially requested, provided that the conditions for opening that type of proceedings under national law are fulfilled and that that type of proceedings is the most appropriate as regards the interests of the local creditors and coherence between the main and secondary insolvency proceedings. The second sentence of Article 34 shall apply.

						
					

					
							
							Article 39 Judicial review of the decision to open secondary insolvency proceedings

						
					

					
							
							
							The insolvency practitioner in the main insolvency proceedings may challenge the decision to open secondary insolvency proceedings before the courts of the Member State in which secondary insolvency proceedings have been opened on the ground that the court did not comply with the conditions and requirements of Article 38.

						
					

					
							
							Article 40 Advance payment of costs and expenses

						
					

					
							
							
							Where the law of the Member State in which the opening of secondary insolvency proceedings is requested requires that the debtor’s assets be sufficient to cover in whole or in part the costs and expenses of the proceedings, the court may, when it receives such a request, require the applicant to make an advance payment of costs or to provide appropriate security.

						
					

					
							
							Article 41 Cooperation and communication between insolvency practitioners

						
					

					
							
							1.

						
							
							The insolvency practitioner in the main insolvency proceedings and the insolvency practitioner or practitioners in secondary insolvency proceedings concerning the same debtor shall cooperate with each other to the extent such cooperation is not incompatible with the rules applicable to the respective proceedings. Such cooperation may take any form, including the conclusion of agreements or protocols.

						
					

					
							
							2.

						
							
							In implementing the cooperation set out in paragraph 1, the insolvency practitioners shall:

						
					

					
							
							
							(a) as soon as possible communicate to each other any information which may be relevant to the other proceedings, in particular any progress made in lodging and verifying claims and all measures aimed at rescuing or restructuring the debtor, or at terminating the proceedings, provided appropriate arrangements are made to protect confidential information;

						
					

					
							
							
							(b) explore the possibility of restructuring the debtor and, where such a possibility exists, coordinate the elaboration and implementation of a restructuring plan;

						
					

					
							
							
							(c) coordinate the administration of the realisation or use of the debtor’s assets and affairs; the insolvency practitioner in the secondary insolvency proceedings shall give the insolvency practitioner in the main insolvency proceedings an early opportunity to submit proposals on the realisation or use of the assets in the secondary insolvency proceedings.

						
					

					
							
							3.

						
							
							Paragraphs 1 and 2 shall apply mutatis mutandis to situations where, in the main or in the secondary insolvency proceedings or in any territorial insolvency proceedings concerning the same debtor and open at the same time, the debtor remains in possession of its assets.

						
					

					
							
							Article 42 Cooperation and communication between courts

						
					

					
							
							1.

						
							
							In order to facilitate the coordination of main, territorial and secondary insolvency proceedings concerning the same debtor, a court before which a request to open insolvency proceedings is pending, or which has opened such proceedings, shall cooperate with any other court before which a request to open insolvency proceedings is pending, or which has opened such proceedings, to the extent that such cooperation is not incompatible with the rules applicable to each of the proceedings. For that purpose, the courts may, where appropriate, appoint an independent person or body acting on its instructions, provided that it is not incompatible with the rules applicable to them.

						
					

					
							
							2.

						
							
							In implementing the cooperation set out in paragraph 1, the courts, or any appointed person or body acting on their behalf, as referred to in paragraph 1, may communicate directly with, or request information or assistance directly from, each other provided that such communication respects the procedural rights of the parties to the proceedings and the confidentiality of information.

						
					

					
							
							3.

						
							
							The cooperation referred to in paragraph 1 may be implemented by any means that the court considers appropriate. It may, in particular, concern:

						
					

					
							
							
							(a) coordination in the appointment of the insolvency practitioners;

						
					

					
							
							
							(b) communication of information by any means considered appropriate by the court; (c) coordination of the administration and supervision of the debtor’s assets and affairs; (d) coordination of the conduct of hearings;

						
					

					
							
							
							(e) coordination in the approval of protocols, where necessary.

						
					

					
							
							Article 43 Cooperation and communication between insolvency practitioners and courts

						
					

					
							
							1.

						
							
							In order to facilitate the coordination of main, territorial and secondary insolvency proceedings opened in respect of the same debtor:

						
					

					
							
							
							(a) an insolvency practitioner in main insolvency proceedings shall cooperate and communicate with any court before which a request to open secondary insolvency proceedings is pending or which has opened such proceedings;

						
					

					
							
							
							(b) an insolvency practitioner in territorial or secondary insolvency proceedings shall cooperate and communicate with the court before which a request to open main insolvency proceedings is pending or which has opened such proceedings; and

						
					

					
							
							
							(c) an insolvency practitioner in territorial or secondary insolvency proceedings shall cooperate and communicate with the court before which a request to open other territorial or secondary insolvency proceedings is pending or which has opened such proceedings;

						
					

					
							
							
							to the extent that such cooperation and communication are not incompatible with the rules applicable to each of the proceedings and do not entail any conflict of interest.

						
					

					
							
							2.

						
							
							The cooperation referred to in paragraph 1 may be implemented by any appropriate means, such as those set out in Article 42(3).

						
					

					
							
							Article 44 Costs of cooperation and communication

						
					

					
							
							
							The requirements laid down in Articles 42 and 43 shall not result in courts charging costs to each other for cooperation and communication.

						
					

					
							
							Article 45 Exercise of creditors’ rights

						
					

					
							
							1.

						
							
							Any creditor may lodge its claim in the main insolvency proceedings and in any secondary insolvency proceedings.

						
					

					
							
							2.

						
							
							The insolvency practitioners in the main and any secondary insolvency proceedings shall lodge in other proceedings claims which have already been lodged in the proceedings for which they were appointed, provided that the interests of creditors in the latter proceedings are served by doing so, subject to the right of creditors to oppose such lodgement or to withdraw the lodgement of their claims where the law applicable so provides.

						
					

					
							
							3.

						
							
							The insolvency practitioner in the main or secondary insolvency proceedings shall be entitled to participate in other proceedings on the same basis as a creditor, in particular by attending creditors’ meetings.

						
					

					
							
							Article 46 Stay of the process of realisation of assets

						
					

					
							
							1.

						
							
							The court which opened the secondary insolvency proceedings shall stay the process of realisation of assets in whole or in part on receipt of a request from the insolvency practitioner in the main insolvency proceedings. In such a case, it may require the insolvency practitioner in the main insolvency proceedings to take any suitable measure to guarantee the interests of the creditors in the secondary insolvency proceedings and of individual classes of creditors. Such a request from the insolvency practitioner may be rejected only if it is manifestly of no interest to the creditors in the main insolvency proceedings. Such a stay of the process of realisation of assets may be ordered for up to 3 months. It may be continued or renewed for similar periods.

						
					

					
							
							2.

						
							
							The court referred to in paragraph 1 shall terminate the stay of the process of realisation of assets: 

						
					

					
							
							
							(a) at the request of the insolvency practitioner in the main insolvency proceedings;

						
					

					
							
							
							(b) of its own motion, at the request of a creditor or at the request of the insolvency practitioner in the secondary insolvency proceedings if that measure no longer appears justified, in particular, by the interests of creditors in the main insolvency proceedings or in the secondary insolvency proceedings.

						
					

					
							
							Article 47 Power of the insolvency practitioner to propose restructuring plans

						
					

					
							
							1.

						
							
							Where the law of the Member State where secondary insolvency proceedings have been opened allows for such proceedings to be closed without liquidation by a restructuring plan, a composition or a comparable measure, the insolvency practitioner in the main insolvency proceedings shall be empowered to propose such a measure in accordance with the procedure of that Member State.

						
					

					
							
							2.

						
							
							Any restriction of creditors’ rights arising from a measure referred to in paragraph 1 which is proposed in secondary insolvency proceedings, such as a stay of payment or discharge of debt, shall have no effect in respect of assets of a debtor that are not covered by those proceedings, without the consent of all the creditors having an interest.

						
					

					
							
							Article 48 Impact of closure of insolvency proceedings

						
					

					
							
							1.

						
							
							Without prejudice to Article 49, the closure of insolvency proceedings shall not prevent the continuation of other insolvency proceedings concerning the same debtor which are still open at that point in time.

						
					

					
							
							2.

						
							
							Where insolvency proceedings concerning a legal person or a company in the Member State of that person’s or company’s registered office would entail the dissolution of the legal person or of the company, that legal person or company shall not cease to exist until any other insolvency proceedings concerning the same debtor have been closed, or the insolvency practitioner or practitioners in such proceedings have given consent to the dissolution.

						
					

					
							
							Article 49 Assets remaining in the secondary insolvency proceedings

						
					

					
							
							
							If, by the liquidation of assets in the secondary insolvency proceedings, it is possible to meet all claims allowed under those proceedings, the insolvency practitioner appointed in those proceedings shall immediately transfer any assets remaining to the insolvency practitioner in the main insolvency proceedings.

						
					

					
							
							Article 50 Subsequent opening of the main insolvency proceedings

						
					

					
							
							
							Where the proceedings referred to in Article 3(1) are opened following the opening of the proceedings referred to in Article 3(2) in another Member State, Articles 41, 45, 46, 47 and 49 shall apply to those opened first, in so far as the progress of those proceedings so permits.

						
					

					
							
							Article 51 Conversion of secondary insolvency proceedings

						
					

					
							
							1.

						
							
							At the request of the insolvency practitioner in the main insolvency proceedings, the court of the Member State in which secondary insolvency proceedings have been opened may order the conversion of the secondary insolvency proceedings into another type of insolvency proceedings listed in Annex A, provided that the conditions for opening that type of proceedings under national law are fulfilled and that that type of proceedings is the most appropriate as regards the interests of the local creditors and coherence between the main and secondary insolvency proceedings.

						
					

					
							
							2.

						
							
							When considering the request referred to in paragraph 1, the court may seek information from the insolvency practitioners involved in both proceedings.

						
					

					
							
							Article 52 Preservation measures

						
					

					
							
							
							Where the court of a Member State which has jurisdiction pursuant to Article 3(1) appoints a temporary administrator in order to ensure the preservation of a debtor’s assets, that temporary administrator shall be empowered to request any measures to secure and preserve any of the debtor’s assets situated in another Member State, provided for under the law of that Member State, for the period between the request for the opening of insolvency proceedings and the judgment opening the proceedings.

						
					

					
							
							CHAPTER IV\pPROVISION OF INFORMATION FOR CREDITORS AND LODGEMENT OF THEIR CLAIMS

						
					

					
							
							Article 53 Right to lodge claims

						
					

					
							
							
							Any foreign creditor may lodge claims in insolvency proceedings by any means of communication, which are accepted by the law of the State of the opening of proceedings. Representation by a lawyer or another legal professional shall not be mandatory for the sole purpose of lodging of claims.

						
					

					
							
							Article 54 Duty to inform creditors

						
					

					
							
							1.

						
							
							As soon as insolvency proceedings are opened in a Member State, the court of that State having jurisdiction or the insolvency practitioner appointed by that court shall immediately inform the known foreign creditors.

						
					

					
							
							2.

						
							
							The information referred to in paragraph 1, provided by an individual notice, shall in particular include time limits, the penalties laid down with regard to those time limits, the body or authority empowered to accept the lodgement of claims and any other measures laid down. Such notice shall also indicate whether creditors whose claims are preferential or secured in rem need to lodge their claims. The notice shall also include a copy of the standard form for lodging of claims referred to in Article 55 or information on where that form is available.

						
					

					
							
							3.

						
							
							The information referred to in paragraphs 1 and 2 of this Article shall be provided using the standard notice form to be established in accordance with Article 88. The form shall be published in the European e-Justice Portal and shall bear the heading ‘Notice of insolvency proceedings’ in all the official languages of the institutions of the Union. It shall be transmitted in the official language of the State of the opening of proceedings or, if there are several official languages in that Member State, in the official language or one of the official languages of the place where insolvency proceedings have been opened, or in another language which that State has indicated it can accept, in accordance with Article 55(5), if it can be assumed that that language is easier to understand for the foreign creditors.

						
					

					
							
							4.

						
							
							In insolvency proceedings relating to an individual not exercising a business or professional activity, the use of the standard form referred to in this Article shall not be obligatory if creditors are not required to lodge their claims in order to have their claims taken into account in the proceedings.

						
					

					
							
							Article 55 Procedure for lodging claims

						
					

					
							
							1.

						
							
							Any foreign creditor may lodge its claim using the standard claims form to be established in accordance with Article 88. The form shall bear the heading ‘Lodgement of claims’ in all the official languages of the institutions of the Union.

						
					

					
							
							2.

						
							
							The standard claims form referred to in paragraph 1 shall include the following information:

						
					

					
							
							
							(a)  the name, postal address, e-mail address, if any, personal identification number, if any, and bank details of the foreign creditor referred to in paragraph 1;

						
					

					
							
							
							(b) the amount of the claim, specifying the principal and, where applicable, interest and the date on which it arose and the date on which it became due, if different;

						
					

					
							
							
							(c) if interest is claimed, the interest rate, whether the interest is of a legal or contractual nature, the period of time for which the interest is claimed and the capitalised amount of interest;

						
					

					
							
							
							(d) if costs incurred in asserting the claim prior to the opening of proceedings are claimed, the amount and the details of those costs;

						
					

					
							
							
							(e) the nature of the claim;

						
					

					
							
							
							(f) whether any preferential creditor status is claimed and the basis of such a claim;

						
					

					
							
							
							(g) whether security in rem or a reservation of title is alleged in respect of the claim and if so, what assets are covered by the security interest being invoked, the date on which the security was granted and, where the security has been registered, the registration number; and

						
					

					
							
							
							(h) whether any set-off is claimed and, if so, the amounts of the mutual claims existing on the date when insolvency proceedings were opened, the date on which they arose and the amount net of set-off claimed.

						
					

					
							
							
							The standard claims form shall be accompanied by copies of any supporting documents.

						
					

					
							
							3.

						
							
							The standard claims form shall indicate that the provision of information concerning the bank details and the personal identification number of the creditor referred to in point (a) of paragraph 2 is not compulsory.

						
					

					
							
							4.

						
							
							When a creditor lodges its claim by means other than the standard form referred to in paragraph 1, the claim shall contain the information referred to in paragraph 2.

						
					

					
							
							5.

						
							
							Claims may be lodged in any official language of the institutions of the Union. The court, the insolvency practitioner or the debtor in possession may require the creditor to provide a translation in the official language of the State of the opening of proceedings or, if there are several official languages in that Member State, in the official language or one of the official languages of the place where insolvency proceedings have been opened, or in another language which that Member State has indicated it can accept. Each Member State shall indicate whether it accepts any official language of the institutions of the Union other than its own for the purpose of the lodging of claims.

						
					

					
							
							6.

						
							
							Claims shall be lodged within the period stipulated by the law of the State of the opening of proceedings. In the case of a foreign creditor, that period shall not be less than 30 days following the publication of the opening of insolvency proceedings in the insolvency register of the State of the opening of proceedings. Where a Member State relies on Article 24(4), that period shall not be less than 30 days following a creditor having been informed pursuant to Article 54.

						
					

					
							
							7.

						
							
							Where the court, the insolvency practitioner or the debtor in possession has doubts in relation to a claim lodged in accordance with this Article, it shall give the creditor the opportunity to provide additional evidence on the existence and the amount of the claim.

						
					

					
							
							CHAPTER V\pINSOLVENCY PROCEEDINGS OF MEMBERS OF A GROUP OF COMPANIES

						
					

					
							
							SECTION 1 Cooperation and communication

						
					

					
							
							Article 56 Cooperation and communication between insolvency practitioners

						
					

					
							
							1.

						
							
							Where insolvency proceedings relate to two or more members of a group of companies, an insolvency practitioner appointed in proceedings concerning a member of the group shall cooperate with any insolvency practitioner appointed in proceedings concerning another member of the same group to the extent that such cooperation is appropriate to facilitate the effective administration of those proceedings, is not incompatible with the rules applicable to such proceedings and does not entail any conf lict of interest. That cooperation may take any form, including the conclusion of agreements or protocols.

						
					

					
							
							2.

						
							
							In implementing the cooperation set out in paragraph 1, insolvency practitioners shall:

						
					

					
							
							
							(a) as soon as possible communicate to each other any information which may be relevant to the other proceedings, provided appropriate arrangements are made to protect confidential information;

						
					

					
							
							
							(b) consider whether possibilities exist for coordinating the administration and supervision of the affairs of the group members which are subject to insolvency proceedings, and if so, coordinate such administration and supervision;

						
					

					
							
							
							(c) consider whether possibilities exist for restructuring group members which are subject to insolvency proceedings and, if so, coordinate with regard to the proposal and negotiation of a coordinated restructuring plan.

						
					

					
							
							
							For the purposes of points (b) and (c), all or some of the insolvency practitioners referred to in paragraph 1 may agree to grant additional powers to an insolvency practitioner appointed in one of the proceedings where such an agreement is permitted by the rules applicable to each of the proceedings. They may also agree on the allocation of certain tasks amongst them, where such allocation of tasks is permitted by the rules applicable to each of the proceedings.

						
					

					
							
							Article 57 Cooperation and communication between courts

						
					

					
							
							1.

						
							
							Where insolvency proceedings relate to two or more members of a group of companies, a court which has opened such proceedings shall cooperate with any other court before which a request to open proceedings concerning another member of the same group is pending or which has opened such proceedings to the extent that such cooperation is appropriate to facilitate the effective administration of the proceedings, is not incompatible with the rules applicable to them and does not entail any conf lict of interest. For that purpose, the courts may, where appropriate, appoint an independent person or body to act on its instructions, provided that this is not incompatible with the rules applicable to them.

						
					

					
							
							2.

						
							
							In implementing the cooperation set out in paragraph 1, courts, or any appointed person or body acting on their behalf, as referred to in paragraph 1, may communicate directly with each other, or request information or assistance directly from each other, provided that such communication respects the procedural rights of the parties to the proceedings and the confidentiality of information.

						
					

					
							
							3.

						
							
							The cooperation referred to in paragraph 1 may be implemented by any means that the court considers appropriate. It may, in particular, concern:

						
					

					
							
							
							(a) coordination in the appointment of insolvency practitioners;

						
					

					
							
							
							(b) communication of information by any means considered appropriate by the court;

						
					

					
							
							
							(c) coordination of the administration and supervision of the assets and affairs of the members of the group; 

						
					

					
							
							
							(d) coordination of the conduct of hearings;

						
					

					
							
							
							(e) coordination in the approval of protocols where necessary.

						
					

					
							
							Article 58 Cooperation and communication between insolvency practitioners and courts

						
					

					
							
							
							An insolvency practitioner appointed in insolvency proceedings concerning a member of a group of companies:

						
					

					
							
							
							(a) shall cooperate and communicate with any court before which a request for the opening of proceedings in respect of another member of the same group of companies is pending or which has opened such proceedings; and

						
					

					
							
							
							(b) may request information from that court concerning the proceedings regarding the other member of the group or request assistance concerning the proceedings in which he has been appointed;

						
					

					
							
							
							to the extent that such cooperation and communication are appropriate to facilitate the effective administration of the proceedings, do not entail any conflict of interest and are not incompatible with the rules applicable to them.

						
					

					
							
							Article 59 Costs of cooperation and communication in proceedings concerning members of a group of companies

						
					

					
							
							
							The costs of the cooperation and communication provided for in Articles 56 to 60 incurred by an insolvency practitioner or a court shall be regarded as costs and expenses incurred in the respective proceedings.

						
					

					
							
							Article 60 Powers of the insolvency practitioner in proceedings concerning members of a group of companies

						
					

					
							
							1.

						
							
							An insolvency practitioner appointed in insolvency proceedings opened in respect of a member of a group of companies may, to the extent appropriate to facilitate the effective administration of the proceedings:

						
					

					
							
							
							(a) be heard in any of the proceedings opened in respect of any other member of the same group;

						
					

					
							
							
							(b) request a stay of any measure related to the realisation of the assets in the proceedings opened with respect to any other member of the same group, provided that:

						
					

					
							
							
							(i) a restructuring plan for all or some members of the group for which insolvency proceedings have been opened has been proposed under point (c) of Article 56(2) and presents a reasonable chance of success;

						
					

					
							
							
							(ii) such a stay is necessary in order to ensure the proper implementation of the restructuring plan;

						
					

					
							
							
							(iii) the restructuring plan would be to the benefit of the creditors in the proceedings for which the stay is requested; and

						
					

					
							
							
							(iv) neither the insolvency proceedings in which the insolvency practitioner referred to in paragraph 1 of this Article has been appointed nor the proceedings in respect of which the stay is requested are subject to coordination under Section 2 of this Chapter;

						
					

					
							
							
							(c) apply for the opening of group coordination proceedings in accordance with Article 61.

						
					

					
							
							2.

						
							
							The court having opened proceedings referred to in point (b) of paragraph 1 shall stay any measure related to the realisation of the assets in the proceedings in whole or in part if it is satisfied that the conditions referred to in point (b) of paragraph 1 are fulfilled.

						
					

					
							
							
							Before ordering the stay, the court shall hear the insolvency practitioner appointed in the proceedings for which the stay is requested. Such a stay may be ordered for any period, not exceeding 3 months, which the court considers appropriate and which is compatible with the rules applicable to the proceedings.

						
					

					
							
							
							The court ordering the stay may require the insolvency practitioner referred to in paragraph 1 to take any suitable measure available under national law to guarantee the interests of the creditors in the proceedings.

						
					

					
							
							
							The court may extend the duration of the stay by such further period or periods as it considers appropriate and which are compatible with the rules applicable to the proceedings, provided that the conditions referred to in points (b)(ii) to (iv) of paragraph 1 continue to be fulfilled and that the total duration of the stay (the initial period together with any such extensions) does not exceed 6 months.

						
					

					
							
							SECTION 2 Coordination

						
					

					
							
							Subsection 1 Procedure 

						
					

					
							
							Article 61 Request to open group coordination proceedings

						
					

					
							
							1.

						
							
							Group coordination proceedings may be requested before any court having jurisdiction over the insolvency proceedings of a member of the group, by an insolvency practitioner appointed in insolvency proceedings opened in relation to a member of the group.

						
					

					
							
							2.

						
							
							The request referred to in paragraph 1 shall be made in accordance with the conditions provided for by the law applicable to the proceedings in which the insolvency practitioner has been appointed.

						
					

					
							
							3.

						
							
							The request referred to in paragraph 1 shall be accompanied by:

						
					

					
							
							
							(a) a proposal as to the person to be nominated as the group coordinator (‘the coordinator’), details of his or her eligibility pursuant to Article 71, details of his or her qualifications and his or her written agreement to act as coordinator;

						
					

					
							
							
							(b) an outline of the proposed group coordination, and in particular the reasons why the conditions set out in Article 63(1) are fulfilled;

						
					

					
							
							
							(c) a list of the insolvency practitioners appointed in relation to the members of the group and, where relevant, the courts and competent authorities involved in the insolvency proceedings of the members of the group;

						
					

					
							
							
							(d) an outline of the estimated costs of the proposed group coordination and the estimation of the share of those costs to be paid by each member of the group.

						
					

					
							
							Article 62 Priority rule

						
					

					
							
							
							Without prejudice to Article 66, where the opening of group coordination proceedings is requested before courts of different Member States, any court other than the court first seised shall decline jurisdiction in favour of that court.

						
					

					
							
							Article 63 Notice by the court seised

						
					

					
							
							1.

						
							
							The court seised of a request to open group coordination proceedings shall give notice as soon as possible of the request for the opening of group coordination proceedings and of the proposed coordinator to the insolvency practi­ tioners appointed in relation to the members of the group as indicated in the request referred to in point (c) of Article 61(3), if it is satisfied that:

						
					

					
							
							
							(a) the opening of such proceedings is appropriate to facilitate the effective administration of the insolvency proceedings relating to the different group members;

						
					

					
							
							
							(b) no creditor of any group member expected to participate in the proceedings is likely to be financially disadvantaged by the inclusion of that member in such proceedings; and

						
					

					
							
							
							(c) the proposed coordinator fulfils the requirements laid down in Article 71.

						
					

					
							
							2.

						
							
							The notice referred to in paragraph 1 of this Article shall list the elements referred to in points (a) to (d) of Article 61(3).

						
					

					
							
							3.

						
							
							The notice referred to in paragraph 1 shall be sent by registered letter, attested by an acknowledgment of receipt.

						
					

					
							
							4.

						
							
							The court seised shall give the insolvency practitioners involved the opportunity to be heard.

						
					

					
							
							Article 64 Objections by insolvency practitioners

						
					

					
							
							1.

						
							
							An insolvency practitioner appointed in respect of any group member may object to:

						
					

					
							
							
							(a) the inclusion within group coordination proceedings of the insolvency proceedings in respect of which it has been appointed; or

						
					

					
							
							
							(b) the person proposed as a coordinator.

						
					

					
							
							2.

						
							
							Objections pursuant to paragraph 1 of this Article shall be lodged with the court referred to in Article 63 within 30 days of receipt of notice of the request for the opening of group coordination proceedings by the insolvency practitioner referred to in paragraph 1 of this Article.

						
					

					
							
							
							The objection may be made by means of the standard form established in accordance with Article 88.

						
					

					
							
							3.

						
							
							Prior to taking the decision to participate or not to participate in the coordination in accordance with point (a) of paragraph 1, an insolvency practitioner shall obtain any approval which may be required under the law of the State of the opening of proceedings for which it has been appointed.

						
					

					
							
							Article 65 Consequences of objection to the inclusion in group coordination

						
					

					
							
							1.

						
							
							Where an insolvency practitioner has objected to the inclusion of the proceedings in respect of which it has been appointed in group coordination proceedings, those proceedings shall not be included in the group coordination proceedings.

						
					

					
							
							2.

						
							
							The powers of the court referred to in Article 68 or of the coordinator arising from those proceedings shall have no effect as regards that member, and shall entail no costs for that member.

						
					

					
							
							Article 66 Choice of court for group coordination proceedings

						
					

					
							
							1.

						
							
							Where at least two-thirds of all insolvency practitioners appointed in insolvency proceedings of the members of the group have agreed that a court of another Member State having jurisdiction is the most appropriate court for the opening of group coordination proceedings, that court shall have exclusive jurisdiction.

						
					

					
							
							2.

						
							
							The choice of court shall be made by joint agreement in writing or evidenced in writing. It may be made until such time as group coordination proceedings have been opened in accordance with Article 68.

						
					

					
							
							3.

						
							
							Any court other than the court seised under paragraph 1 shall decline jurisdiction in favour of that court.

						
					

					
							
							4.

						
							
							The request for the opening of group coordination proceedings shall be submitted to the court agreed in accordance with Article 61.

						
					

					
							
							Article 67 Consequences of objections to the proposed coordinator

						
					

					
							
							
							Where objections to the person proposed as coordinator have been received from an insolvency practitioner which does not also object to the inclusion in the group coordination proceedings of the member in respect of which it has been appointed, the court may refrain from appointing that person and invite the objecting insolvency practitioner to submit a new request in accordance with Article 61(3).

						
					

					
							
							Article 68 Decision to open group coordination proceedings

						
					

					
							
							1.

						
							
							After the period referred to in Article 64(2) has elapsed, the court may open group coordination proceedings where it is satisfied that the conditions of Article 63(1) are met. In such a case, the court shall:

						
					

					
							
							
							(a) appoint a coordinator;

						
					

					
							
							
							(b) decide on the outline of the coordination; and

						
					

					
							
							
							(c) decide on the estimation of costs and the share to be paid by the group members.

						
					

					
							
							2.

						
							
							The decision opening group coordination proceedings shall be brought to the notice of the participating insolvency practitioners and of the coordinator.

						
					

					
							
							Article 69 Subsequent opt-in by insolvency practitioners

						
					

					
							
							1.

						
							
							In accordance with its national law, any insolvency practitioner may request, after the court decision referred to in

						
					

					
							
							
							Article 68, the inclusion of the proceedings in respect of which it has been appointed, where:

						
					

					
							
							
							(a) there has been an objection to the inclusion of the insolvency proceedings within the group coordination proceedings; or

						
					

					
							
							
							(b) insolvency proceedings with respect to a member of the group have been opened after the court has opened group coordination proceedings.

						
					

					
							
							2.

						
							
							Without prejudice to paragraph 4, the coordinator may accede to such a request, after consulting the insolvency practitioners involved, where

						
					

					
							
							
							(a) he or she is satisfied that, taking into account the stage that the group coordination proceedings has reached at the time of the request, the criteria set out in points (a) and (b) of Article 63(1) are met; or

						
					

					
							
							
							(b) all insolvency practitioners involved agree, subject to the conditions in their national law.

						
					

					
							
							3.

						
							
							The coordinator shall inform the court and the participating insolvency practitioners of his or her decision pursuant to paragraph 2 and of the reasons on which it is based.

						
					

					
							
							4.

						
							
							Any participating insolvency practitioner or any insolvency practitioner whose request for inclusion in the group coordination proceedings has been rejected may challenge the decision referred to in paragraph 2 in accordance with the procedure set out under the law of the Member State in which the group coordination proceedings have been opened.

						
					

					
							
							Article 70 Recommendations and group coordination plan

						
					

					
							
							1.

						
							
							When conducting their insolvency proceedings, insolvency practitioners shall consider the recommendations of the coordinator and the content of the group coordination plan referred to in Article 72(1).

						
					

					
							
							2.

						
							
							An insolvency practitioner shall not be obliged to follow in whole or in part the coordinator’s recommendations or the group coordination plan.

						
					

					
							
							
							If it does not follow the coordinator’s recommendations or the group coordination plan, it shall give reasons for not doing so to the persons or bodies that it is to report to under its national law, and to the coordinator.

						
					

					
							
							Subsection 2 General pro visions 

						
					

					
							
							Article 71 The coordinator

						
					

					
							
							1.

						
							
							The coordinator shall be a person eligible under the law of a Member State to act as an insolvency practitioner.

						
					

					
							
							2.

						
							
							The coordinator shall not be one of the insolvency practitioners appointed to act in respect of any of the group members, and shall have no conflict of interest in respect of the group members, their creditors and the insolvency practitioners appointed in respect of any of the group members.

						
					

					
							
							Article 72 Tasks and rights of the coordinator

						
					

					
							
							1.

						
							
							The coordinator shall:

						
					

					
							
							
							(a) identify and outline recommendations for the coordinated conduct of the insolvency proceedings;

						
					

					
							
							
							(b) propose a group coordination plan that identifies, describes and recommends a comprehensive set of measures appropriate to an integrated approach to the resolution of the group members’ insolvencies. In particular, the plan may contain proposals for:

						
					

					
							
							
							(i) the measures to be taken in order to re-establish the economic performance and the financial soundness of the group or any part of it;

						
					

					
							
							
							(ii) the settlement of intra-group disputes as regards intra-group transactions and avoidance actions; (iii) agreements between the insolvency practitioners of the insolvent group members.

						
					

					
							
							2.

						
							
							The coordinator may also:

						
					

					
							
							
							(a) be heard and participate, in particular by attending creditors’ meetings, in any of the proceedings opened in respect of any member of the group;

						
					

					
							
							
							(b) mediate any dispute arising between two or more insolvency practitioners of group members;

						
					

					
							
							
							(c) present and explain his or her group coordination plan to the persons or bodies that he or she is to report to under his or her national law;

						
					

					
							
							
							(d) request information from any insolvency practitioner in respect of any member of the group where that information is or might be of use when identifying and outlining strategies and measures in order to coordinate the proceedings; and

						
					

					
							
							
							(e) request a stay for a period of up to 6 months of the proceedings opened in respect of any member of the group, provided that such a stay is necessary in order to ensure the proper implementation of the plan and would be to the benefit of the creditors in the proceedings for which the stay is requested; or request the lifting of any existing stay. Such a request shall be made to the court that opened the proceedings for which a stay is requested.

						
					

					
							
							3.

						
							
							The plan referred to in point (b) of paragraph 1 shall not include recommendations as to any consolidation of proceedings or insolvency estates.

						
					

					
							
							4.

						
							
							The coordinator’s tasks and rights as defined under this Article shall not extend to any member of the group not participating in group coordination proceedings.

						
					

					
							
							5.

						
							
							The coordinator shall perform his or her duties impartially and with due care.

						
					

					
							
							6.

						
							
							Where the coordinator considers that the fulfilment of his or her tasks requires a significant increase in the costs compared to the cost estimate referred to in point (d) of Article 61(3), and in any case, where the costs exceed 10% of the estimated costs, the coordinator shall:

						
					

					
							
							
							(a) inform without delay the participating insolvency practitioners; and

						
					

					
							
							
							(b) seek the prior approval of the court opening group coordination proceedings.

						
					

					
							
							Article 73 Languages

						
					

					
							
							1.

						
							
							The coordinator shall communicate with the insolvency practitioner of a participating group member in the language agreed with the insolvency practitioner or, in the absence of an agreement, in the official language or one of the official languages of the institutions of the Union, and of the court which opened the proceedings in respect of that group member.

						
					

					
							
							2.

						
							
							The coordinator shall communicate with a court in the official language applicable to that court.

						
					

					
							
							Article 74 Cooperation between insolvency practitioners and the coordinator

						
					

					
							
							1.

						
							
							Insolvency practitioners appointed in relation to members of a group and the coordinator shall cooperate with each other to the extent that such cooperation is not incompatible with the rules applicable to the respective proceedings.

						
					

					
							
							2.

						
							
							In particular, insolvency practitioners shall communicate any information that is relevant for the coordinator to perform his or her tasks.

						
					

					
							
							Article 75 Revocation of the appointment of the coordinator

						
					

					
							
							
							The court shall revoke the appointment of the coordinator of its own motion or at the request of the insolvency practitioner of a participating group member where:

						
					

					
							
							
							(a) the coordinator acts to the detriment of the creditors of a participating group member; or

						
					

					
							
							
							(b) the coordinator fails to comply with his or her obligations under this Chapter.

						
					

					
							
							Article 76 Debtor in possession

						
					

					
							
							
							The provisions applicable, under this Chapter, to the insolvency practitioner shall also apply, where appropriate, to the debtor in possession.

						
					

					
							
							Article 77 Costs and distribution

						
					

					
							
							1.

						
							
							The remuneration for the coordinator shall be adequate, proportionate to the tasks fulfilled and ref lect reasonable expenses.

						
					

					
							
							2.

						
							
							On having completed his or her tasks, the coordinator shall establish the final statement of costs and the share to be paid by each member, and submit this statement to each participating insolvency practitioner and to the court opening coordination proceedings.

						
					

					
							
							3.

						
							
							In the absence of objections by the insolvency practitioners within 30 days of receipt of the statement referred to in paragraph 2, the costs and the share to be paid by each member shall be deemed to be agreed. The statement shall be submitted to the court opening coordination proceedings for confirmation.

						
					

					
							
							4.

						
							
							In the event of an objection, the court that opened the group coordination proceedings shall, upon the application of the coordinator or any participating insolvency practitioner, decide on the costs and the share to be paid by each member in accordance with the criteria set out in paragraph 1 of this Article, and taking into account the estimation of costs referred to in Article 68(1) and, where applicable, Article 72(6).

						
					

					
							
							5.

						
							
							Any participating insolvency practitioner may challenge the decision referred to in paragraph 4 in accordance with the procedure set out under the law of the Member State where group coordination proceedings have been opened.

						
					

					
							
							CHAPTER VI\pDATA PROTECTION

						
					

					
							
							Article 78 Data protection

						
					

					
							
							1.

						
							
							National rules implementing Directive 95/46/EC shall apply to the processing of personal data carried out in the Member States pursuant to this Regulation, provided that processing operations referred to in Article 3(2) of Directive

						
					

					
							
							
							95/46/EC are not concerned.

						
					

					
							
							2.

						
							
							Regulation (EC) No 45/2001 shall apply to the processing of personal data carried out by the Commission pursuant to this Regulation.

						
					

					
							
							Article 79 Responsibilities of Member States regarding the processing of personal data in national insolvency registers

						
					

					
							
							1.

						
							
							Each Member State shall communicate to the Commission the name of the natural or legal person, public authority, agency or any other body designated by national law to exercise the functions of controller in accordance with point (d) of Article 2 of Directive 95/46/EC, with a view to its publication on the European e-Justice Portal.

						
					

					
							
							2.

						
							
							Member States shall ensure that the technical measures for ensuring the security of personal data processed in their national insolvency registers referred to in Article 24 are implemented.

						
					

					
							
							3.

						
							
							Member States shall be responsible for verifying that the controller, designated by national law in accordance with point (d) of Article 2 of Directive 95/46/EC, ensures compliance with the principles of data quality, in particular the accuracy and the updating of data stored in national insolvency registers.

						
					

					
							
							4.

						
							
							Member States shall be responsible, in accordance with Directive 95/46/EC, for the collection and storage of data in national databases and for decisions taken to make such data available in the interconnected register that can be consulted via the European e-Justice Portal.

						
					

					
							
							5.

						
							
							As part of the information that should be provided to data subjects to enable them to exercise their rights, and in particular the right to the erasure of data, Member States shall inform data subjects of the accessibility period set for personal data stored in insolvency registers.

						
					

					
							
							Article 80 Responsibilities of the Commission in connection with the processing of personal data

						
					

					
							
							1.

						
							
							The Commission shall exercise the responsibilities of controller pursuant to Article 2(d) of Regulation (EC) No 45/2001 in accordance with its respective responsibilities defined in this Article.

						
					

					
							
							2.

						
							
							The Commission shall define the necessary policies and apply the necessary technical solutions to fulfil its respon­sibilities within the scope of the function of controller.

						
					

					
							
							3.

						
							
							The Commission shall implement the technical measures required to ensure the security of personal data while in transit, in particular the confidentiality and integrity of any transmission to and from the European e-Justice Portal.

						
					

					
							
							4.

						
							
							The obligations of the Commission shall not affect the responsibilities of the Member States and other bodies for the content and operation of the interconnected national databases run by them.

						
					

					
							
							Article 81 Information obligations

						
					

					
							
							
							Without prejudice to the information to be given to data subjects in accordance with Articles 11 and 12 of Regulation (EC) No 45/2001, the Commission shall inform data subjects, by means of publication through the European e-Justice Portal, about its role in the processing of data and the purposes for which those data will be processed.

						
					

					
							
							Article 82 Storage of personal data

						
					

					
							
							
							As regards information from interconnected national databases, no personal data relating to data subjects shall be stored in the European e-Justice Portal. All such data shall be stored in the national databases operated by the Member States or other bodies.

						
					

					
							
							Article 83 Access to personal data via the European e-Justice Portal

						
					

					
							
							
							Personal data stored in the national insolvency registers referred to in Article 24 shall be accessible via the European e-Justice Portal for as long as they remain accessible under national law.

						
					

					
							
							CHAPTER VII\pTRANSITIONAL AND FINAL PROVISIONS

						
					

					
							
							Article 84 Applicability in time

						
					

					
							
							1.

						
							
							The provisions of this Regulation shall apply only to insolvency proceedings opened after 26 June 2017. Acts committed by a debtor before that date shall continue to be governed by the law which was applicable to them at the time they were committed.

						
					

					
							
							2.

						
							
							Notwithstanding Article 91 of this Regulation, Regulation (EC) No 1346/2000 shall continue to apply to insolvency proceedings which fall within the scope of that Regulation and which have been opened before 26 June 2017.

						
					

					
							
							Article 85 Relationship to Conventions

						
					

					
							
							1.

						
							
							This Regulation replaces, in respect of the matters referred to therein, and as regards relations between Member States, the Conventions concluded between two or more Member States, in particular:

						
					

					
							
							
							(a) the Convention between Belgium and France on Jurisdiction and the Validity and Enforcement of Judgments, Arbitration Awards and Authentic Instruments, signed at Paris on 8 July 1899;

						
					

					
							
							
							(b) the Convention between Belgium and Austria on Bankruptcy, Winding-up, Arrangements, Compositions and Suspension of Payments (with Additional Protocol of 13 June 1973), signed at Brussels on 16 July 1969;

						
					

					
							
							
							(c) the Convention between Belgium and the Netherlands on Territorial Jurisdiction, Bankruptcy and the Validity and Enforcement of Judgments, Arbitration Awards and Authentic Instruments, signed at Brussels on 28 March 1925;

						
					

					
							
							
							(d) the Treaty between Germany and Austria on Bankruptcy, Winding-up, Arrangements and Compositions, signed at Vienna on 25 May 1979;

						
					

					
							
							
							(e) the Convention between France and Austria on Jurisdiction, Recognition and Enforcement of Judgments on Bankruptcy, signed at Vienna on 27 February 1979;

						
					

					
							
							
							(f) the Convention between France and Italy on the Enforcement of Judgments in Civil and Commercial Matters, signed at Rome on 3 June 1930;

						
					

					
							
							
							(g) the Convention between Italy and Austria on Bankruptcy, Winding-up, Arrangements and Compositions, signed at Rome on 12 July 1977;

						
					

					
							
							
							(h) the Convention between the Kingdom of the Netherlands and the Federal Republic of Germany on the Mutual Recognition and Enforcement of Judgments and other Enforceable Instruments in Civil and Commercial Matters, signed at The Hague on 30 August 1962;

						
					

					
							
							
							(i) the Convention between the United Kingdom and the Kingdom of Belgium providing for the Reciprocal Enforcement of Judgments in Civil and Commercial Matters, with Protocol, signed at Brussels on 2 May 1934;

						
					

					
							
							
							(j) the Convention between Denmark, Finland, Norway, Sweden and Iceland on Bankruptcy, signed at Copenhagen on 7 November 1933;

						
					

					
							
							
							(k) the European Convention on Certain International Aspects of Bankruptcy, signed at Istanbul on 5 June 1990;

						
					

					
							
							
							(l) the Convention between the Federative People’s Republic of Yugoslavia and the Kingdom of Greece on the Mutual Recognition and Enforcement of Judgments, signed at Athens on 18 June 1959;

						
					

					
							
							
							(m) the Agreement between the Federative People’s Republic of Yugoslavia and the Republic of Austria on the Mutual Recognition and Enforcement of Arbitral Awards and Arbitral Settlements in Commercial Matters, signed at Belgrade on 18 March 1960;

						
					

					
							
							
							(n) the Convention between the Federative People’s Republic of Yugoslavia and the Italian Republic on Mutual Judicial Cooperation in Civil and Administrative Matters, signed at Rome on 3 December 1960;

						
					

					
							
							
							(o) the Agreement between the Socialist Federative Republic of Yugoslavia and the Kingdom of Belgium on Judicial

						
					

					
							
							
							Cooperation in Civil and Commercial Matters, signed at Belgrade on 24 September 1971;

						
					

					
							
							
							(p) the Convention between the Governments of Yugoslavia and France on the Recognition and Enforcement of Judgments in Civil and Commercial Matters, signed at Paris on 18 May 1971;

						
					

					
							
							
							(q) the Agreement between the Czechoslovak Socialist Republic and the Hellenic Republic on Legal Aid in Civil and Criminal Matters, signed at Athens on 22 October 1980, still in force between the Czech Republic and Greece;

						
					

					
							
							
							(r) the Agreement between the Czechoslovak Socialist Republic and the Republic of Cyprus on Legal Aid in Civil and Criminal Matters, signed at Nicosia on 23 April 1982, still in force between the Czech Republic and Cyprus;

						
					

					
							
							
							(s) the Treaty between the Government of the Czechoslovak Socialist Republic and the Government of the Republic of France on Legal Aid and the Recognition and Enforcement of Judgments in Civil, Family and Commercial Matters, signed at Paris on 10 May 1984, still in force between the Czech Republic and France;

						
					

					
							
							
							(t) the Treaty between the Czechoslovak Socialist Republic and the Italian Republic on Legal Aid in Civil and Criminal Matters, signed at Prague on 6 December 1985, still in force between the Czech Republic and Italy;

						
					

					
							
							
							(u) the Agreement between the Republic of Latvia, the Republic of Estonia and the Republic of Lithuania on Legal Assistance and Legal Relationships, signed at Tallinn on 11 November 1992;

						
					

					
							
							
							(v) the Agreement between Estonia and Poland on Granting Legal Aid and Legal Relations on Civil, Labour and Criminal Matters, signed at Tallinn on 27 November 1998;

						
					

					
							
							
							(w) the Agreement between the Republic of Lithuania and the Republic of Poland on Legal Assistance and Legal

						
					

					
							
							
							Relations in Civil, Family, Labour and Criminal Matters, signed at Warsaw on 26 January 1993;

						
					

					
							
							
							(x) the Convention between the Socialist Republic of Romania and the Hellenic Republic on legal assistance in civil and criminal matters and its Protocol, signed at Bucharest on 19 October 1972;

						
					

					
							
							
							(y) the Convention between the Socialist Republic of Romania and the French Republic on legal assistance in civil and commercial matters, signed at Paris on 5 November 1974;

						
					

					
							
							
							(z) the Agreement between the People’s Republic of Bulgaria and the Hellenic Republic on Legal Assistance in Civil and

						
					

					
							
							
							Criminal Matters, signed at Athens on 10 April 1976;

						
					

					
							
							
							(aa) the Agreement between the People’s Republic of Bulgaria and the Republic of Cyprus on Legal Assistance in Civil and Criminal Matters, signed at Nicosia on 29 April 1983;

						
					

					
							
							
							(ab) the Agreement between the Government of the People’s Republic of Bulgaria and the Government of the French

						
					

					
							
							
							Republic on Mutual Legal Assistance in Civil Matters, signed at Sofia on 18 January 1989;

						
					

					
							
							
							(ac) the Treaty between Romania and the Czech Republic on judicial assistance in civil matters, signed at Bucharest on

						
					

					
							
							
							11 July 1994;

						
					

					
							
							
							(ad) the Treaty between Romania and the Republic of Poland on legal assistance and legal relations in civil cases, signed at Bucharest on 15 May 1999.

						
					

					
							
							2.

						
							
							The Conventions referred to in paragraph 1 shall continue to have effect with regard to proceedings opened before the entry into force of Regulation (EC) No 1346/2000.

						
					

					
							
							3.

						
							
							This Regulation shall not apply:

						
					

					
							
							
							(a) in any Member State, to the extent that it is irreconcilable with the obligations arising in relation to bankruptcy from a convention concluded by that Member State with one or more third countries before the entry into force of Regulation (EC) No 1346/2000;

						
					

					
							
							
							(b) in the United Kingdom of Great Britain and Northern Ireland, to the extent that is irreconcilable with the obligations arising in relation to bankruptcy and the winding-up of insolvent companies from any arrangements with the Commonwealth existing at the time Regulation (EC) No 1346/2000 entered into force.

						
					

					
							
							Article 86 Information on national and Union insolvency law

						
					

					
							
							1.

						
							
							The Member States shall provide, within the framework of the European Judicial Network in civil and commercial matters established by Council Decision 2001/470/EC , and with a view to making the information available to the public, a short description of their national legislation and procedures relating to insolvency, in particular relating to the matters listed in Article 7(2).

						
					

					
							
							2.

						
							
							The Member States shall update the information referred to in paragraph 1 regularly.

						
					

					
							
							3.

						
							
							The Commission shall make information concerning this Regulation available to the public.

						
					

					
							
							Article 87 Establishment of the interconnection of registers

						
					

					
							
							
							The Commission shall adopt implementing acts establishing the interconnection of insolvency registers as referred to in Article 25. Those implementing acts shall be adopted in accordance with the examination procedure referred to in Article 89(3).

						
					

					
							
							Article 88 Establishment and subsequent amendment of standard forms

						
					

					
							
							
							The Commission shall adopt implementing acts establishing and, where necessary, amending the forms referred to in Article 27(4), Articles 54 and 55 and Article 64(2). Those implementing acts shall be adopted in accordance with the advisory procedure referred to in Article 89(2).

						
					

					
							
							Article 89 Committee procedure

						
					

					
							
							1.

						
							
							The Commission shall be assisted by a committee. That committee shall be a committee within the meaning of

						
					

					
							
							
							Regulation (EU) No 182/2011.

						
					

					
							
							2.

						
							
							Where reference is made to this paragraph, Article 4 of Regulation (EU) No 182/2011 shall apply.

						
					

					
							
							3.

						
							
							Where reference is made to this paragraph, Article 5 of Regulation (EU) No 182/2011 shall apply.

						
					

					
							
							Article 90 Review clause

						
					

					
							
							1.

						
							
							No later than 27 June 2027, and every 5 years thereafter, the Commission shall present to the European Parliament, the Council and the European Economic and Social Committee a report on the application of this Regulation. The report shall be accompanied where necessary by a proposal for adaptation of this Regulation.

						
					

					
							
							2.

						
							
							No later than 27 June 2022, the Commission shall present to the European Parliament, the Council and the European Economic and Social Committee a report on the application of the group coordination proceedings. The report shall be accompanied where necessary by a proposal for adaptation of this Regulation.

						
					

					
							
							3.

						
							
							No later than 1 January 2016, the Commission shall submit to the European Parliament, the Council and the European Economic and Social Committee a study on the cross-border issues in the area of directors’ liability and disqualifications.

						
					

					
							
							4.

						
							
							No later than 27 June 2020, the Commission shall submit to the European Parliament, the Council and the European Economic and Social Committee a study on the issue of abusive forum shopping.

						
					

					
							
							Article 91 Repeal

						
					

					
							
							
							Regulation (EC) No 1346/2000 is repealed.

						
					

					
							
							
							References to the repealed Regulation shall be construed as references to this Regulation and shall be read in accordance with the correlation table set out in Annex D to this Regulation.

						
					

					
							
							Article 92 Entry into force

						
					

					
							
							
							This Regulation shall enter into force on the twentieth day following that of its publication in the Official Journal of the European Union.

						
					

					
							
							
							It shall apply from 26 June 2017, with the exception of: 

						
					

					
							
							
							(a) Article 86, which shall apply from 26 June 2016;

						
					

					
							
							
							(b) Article 24(1), which shall apply from 26 June 2018; and

						
					

					
							
							
							(c) Article 25, which shall apply from 26 June 2019.

						
					

					
							
							
							This Regulation shall be binding in its entirety and directly applicable in the Member States in accordance with the Treaties.

						
					

					
							
							
					

					
							
							Done at Strasbourg, 20 May 2015.

						
					

					
							
							 

						
							
					

					
							
							For the European Parliament

						
					

					
							
							The President

						
					

					
							
							M. SCHULZ

						
					

					
							
							 

						
							
					

					
							
							For the Council

						
					

					
							
							The President

						
					

					
							
							Z. KALNIN¸A-LUKASˇEVICA

						
					

					
							
							
							 

						
					

					
							
							OJ C 271, 19.9.2013, p. 55.

							Position of the European Parliament of 5 February 2014 (not yet published in the Official Journal) and position of the Council at first reading of 12 March 2015 (not yet published in the Official Journal). Position of the European Parliament of 20 May 2015 (not yet published in the Official Journal).

							Council Regulation (EC) No 1346/2000 of 29 May 2000 on insolvency proceedings (OJ L 160, 30.6.2000, p. 1).

							(Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters (OJ L 351, 20.12.2012, p. 1).

							Directive 2001/24/EC of the European Parliament and of the Council of 4 April 2001 on the reorganisation and winding-up of credit institutions (OJ L 125, 5.5.2001, p. 15).

							Regulation (EC) No 1393/2007 of the European Parliament and of the Council of 13 November 2007 on the service in the Member States of judicial and extrajudicial documents in civil and commercial matters (service of documents), and repealing Council Regulation (EC) No 1348/2000 (OJ L 324, 10.12.2007, p. 79).

							Directive 98/26/EC of the European Parliament and of the Council of 19 May 1998 on settlement finality in payment and securities settlement systems (OJ L 166, 11.6.1998, p. 45).

							Regulation (EU) No 182/2011 of the European Parliament and of the Council of 16 February 2011 laying down the rules and general principles concerning mechanisms for control by the Member States of the Commission’s exercise of implementing powers (OJ L 55, 28.2.2011, p. 13).

							Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of individuals with regard to the processing of personal data and on the free movement of such data (OJ L 281, 23.11.1995, p. 31).

							Regulation (EC) No 45/2001 of the European Parliament and of the Council of 18 December 2000 on the protection of individuals with regard to the processing of personal data by the Community institutions and bodies and on the free movement of such data (OJ L 8, 12.1.2001, p. 1).

							Regulation (EEC, Euratom) No 1182/71 of the Council of 3 June 1971 determining the rules applicable to periods, dates and time limits (OJ L 124, 8.6.1971, p. 1).

							OJ C 358, 7.12.2013, p. 15.

							Directive 2009/65/EC of the European Parliament and of the Council of 13 July 2009 on the coordination of laws, regulations and administrative provisions relating to undertakings for collective investment in transferable securities (UCITS) (OJ L 302, 17.11.2009, p. 32).

							Directive 2011/61/EU of the European Parliament and of the Council of 8 June 2011 on Alternative Investment Fund Managers and amending Directives 2003/41/EC and 2009/65/EC and Regulations (EC) No 1060/2009 and (EU) No 1095/2010 (OJ L 174, 1.7.2011, p. 1).

							Directive 2013/34/EU of the European Parliament and of the Council of 26 June 2013 on the annual financial statements, consolidated financial statements and related reports of certain types of undertaking, amending Directive 2006/43/EC of the European Parliament and of the Council and repealing Council Directives 78/660/EEC and 83/349/EEC (OJ L 182, 29.6.2013, p. 19)

							Directive 2008/94/EC of the European Parliament and of the Council of 22 October 2008 on the protection of employees in the event of the insolvency of their employer (OJ L 283, 28.10.2008, p. 36).

							Council Decision 2001/470/EC of 28 May 2001 establishing a European Judicial Network in civil and commercial matters (OJ L 174, 27.6.2001, p. 25).

						
					

				
			

		

	


		
			ANNEX A

			Insolvency Proceedings Referred to in Article 2(4)

		

		
			
			

		

		
			BELGIQUE/BELGIË

			
					Het faillissement/La faillite,

					De gerechtelijke reorganisatie door een collectief akkoord/La réorganisation judiciaire par accord collectif,

					De gerechtelijke reorganisatie door een minnelijk akkoord/La réorganisation judiciaire par accord amiable,

					De gerechtelijke reorganisatie door overdracht onder gerechtelijk gezag/La réorganisation judiciaire par transfert sous autorité de justice,

					De collectieve schuldenregeling/Le règlement collectif de dettes,

					De vrijwillige vereffening/La liquidation volontaire,

					De gerechtelijke vereffening/La liquidation judiciaire,

					De voorlopige ontneming van het beheer, als bedoeld in artikel XX.32 van het Wetboek van economisch recht/Le dessaisissement provisoire de la gestion, visé à l‘article XX.32 du Code de droit économique,БЪЛГАРИЯ


					Производство по несъстоятелност,

					Производство по стабилизация на търговеца,ČESKÁ REPUBLIKA


					Konkurs,

					Reorganizace,

					Oddlužení,DEUTSCHLAND


					Das Konkursverfahren,

					Das gerichtliche Vergleichsverfahren,

					Das Gesamtvollstreckungsverfahren,

					Das Insolvenzverfahren,EESTI


					Pankrotimenetlus,

					Võlgade ümberkujundamise menetlus,ÉIRE/IRELAND


					Compulsory winding-up by the court,

					Bankruptcy,

					The administration in bankruptcy of the estate of persons dying insolvent,

					Winding-up in bankruptcy of partnerships,

					Creditors‘ voluntary winding-up (with confirmation of a court),

					Arrangements under the control of the court which involve the vesting of all or part of the property of the debtor in the Official Assignee for realisation and distribution,

					Examinership,

					Debt Relief Notice,

					Debt Settlement Arrangement,

					Personal Insolvency Arrangement,ΕΛΛΑΔΑ


					Η πτώχευση,

					Η ειδική εκκαθάριση εν λειτουργία,

					Σχέδιο αναδιοργάνωσης,

					Απλοποιημένη διαδικασία επί πτωχεύσεων μικρού αντικειμένου,

					Διαδικασία εξυγίανσης,ESPAÑA


					Concurso,

					Procedimiento de homologación de acuerdos de refinanciación,

					Procedimiento de acuerdos extrajudiciales de pago,

					Procedimiento de negociación pública para la consecución de acuerdos de refinanciación colectivos, acuerdos de refinanciación homologados y propuestas anticipadas de convenio,FRANCE


					Sauvegarde,

					Sauvegarde accélérée,

					Sauvegarde financière accélérée,

					Redressement judiciaire,

					Liquidation judiciaire,HRVATSKA


					Stečajni postupak,

					Predstečajni postupak,

					Postupak stečaja potrošača,

					Postupak izvanredne uprave u trgovačkim društvima od sistemskog značaja za Republiku Hrvatsku,ITALIA


					Fallimento,

					Concordato preventivo,

					Liquidazione coatta amministrativa,

					Amministrazione straordinaria,

					Accordi di ristrutturazione,

					Procedure di composizione della crisi da sovraindebitamento del consumatore (accordo o piano),

					Liquidazione dei beni,ΚΥΠΡΟΣ


					Υποχρεωτική εκκαθάριση από το Δικαστήριο,

					Εκούσια εκκαθάριση από μέλη,

					Εκούσια εκκαθάριση από πιστωτές

					Εκκαθάριση με την εποπτεία του Δικαστηρίου,

					Διάταγμα παραλαβής και πτώχευσης κατόπιν Δικαστικού Διατάγματος,

					Διαχείριση της περιουσίας προσώπων που απεβίωσαν αφερέγγυα,LATVIJA


					Tiesiskās aizsardzības process,

					Juridiskās personas maksātnespējas process,

					Fiziskās personas maksātnespējas process,LIETUVA


					Įmonės restruktūrizavimo byla,

					Įmonės bankroto byla,

					Įmonės bankroto procesas ne teismo tvarka,

					Fizinio asmens bankroto procesas,LUXEMBOURG


					Faillite,

					Gestion contrôlée,

					Concordat préventif de faillite (par abandon d‘actif),

					Régime spécial de liquidation du notariat,

					Procédure de règlement collectif des dettes dans le cadre du surendettement,MAGYARORSZÁG


					Csődeljárás,

					Felszámolási eljárás,MALTA


					Xoljiment,

					Amministrazzjoni,

					Stralċ volontarju mill-membri jew mill-kredituri,

					Stralċ mill-Qorti,

					Falliment f‘każ ta‘ kummerċjant,

					Proċedura biex kumpanija tirkupra,NEDERLAND


					Het faillissement,

					De surséance van betaling,

					De schuldsaneringsregeling natuurlijke personen,ÖSTERREICH


					Das Konkursverfahren (Insolvenzverfahren),

					Das Sanierungsverfahren ohne Eigenverwaltung (Insolvenzverfahren),

					Das Sanierungsverfahren mit Eigenverwaltung (Insolvenzverfahren),

					Das Schuldenregulierungsverfahren,

					Das Abschöpfungsverfahren,

					Das Ausgleichsverfahren,POLSKA


					Upadłość,

					Postępowanie o zatwierdzenie układu,

					Przyspieszone postępowanie układowe,

					Postępowanie układowe,

					Postępowanie sanacyjne,PORTUGAL


					Processo de insolvência,

					Processo especial de revitalização,

					Processo especial para acordo de pagamento,ROMÂNIA


					Procedura insolvenței,

					Reorganizarea judiciară,

					Procedura falimentului,

					Concordatul preventiv,SLOVENIJA


					Postopek preventivnega prestrukturiranja,

					Postopek prisilne poravnave,

					Postopek poenostavljene prisilne poravnave,

					Stečajni postopek: stečajni postopek nad pravno osebo, postopek osebnega stečaja in postopek stečaja zapuščine,SLOVENSKO


					Konkurzné konanie,

					Reštrukturalizačné konanie,

					Oddlženie,SUOMI/FINLAND


					Konkurssi/konkurs,

					Yrityssaneeraus/företagssanering,

					Yksityishenkilön velkajärjestely/skuldsanering för privatpersoner,SVERIGE


					Konkurs,

					Företagsrekonstruktion,

					Skuldsanering,UNITED KINGDOM


					Winding-up by or subject to the supervision of the court,

					Creditors‘ voluntary winding-up (with confirmation by the court),

					Administration, including appointments made by filing prescribed documents with the court,

					Voluntary arrangements under insolvency legislation,

					Bankruptcy or sequestration.

			

		

	
		
			ANNEX B

			Winding-up Proceedings Referred to in Article 2(5)

		

		
			
			

		

		
			BELGIQUE/BELGIË

			
					De curator/Le curateur,

					De gerechtsmandataris/Le mandataire de justice,

					De schuldbemiddelaar/Le médiateur de dettes,

					De vereffenaar/Le liquidateur,

					De voorlopige bewindvoerder/L‘administrateur provisoire,БЪЛГАРИЯ


					Назначен предварително временен синдик,

					Временен синдик,

					(Постоянен) синдик,

					Служебен синдик,

					Доверено лице,ČESKÁ REPUBLIKA


					Insolvenční správce,

					Předběžný insolvenční správce,

					Oddělený insolvenční správce,

					Zvláštní insolvenční správce,

					Zástupce insolvenčního správce,DEUTSCHLAND


					Konkursverwalter,

					Vergleichsverwalter,

					Sachwalter (nach der Vergleichsordnung),

					Verwalter,

					Insolvenzverwalter,

					Sachwalter (nach der Insolvenzordnung),

					Treuhänder,

					Vorläufiger Insolvenzverwalter,

					Vorläufiger Sachwalter,EESTI


					Pankrotihaldur,

					Ajutine pankrotihaldur,

					Usaldusisik,ÉIRE/IRELAND


					Liquidator,

					Official Assignee,

					Trustee in bankruptcy,

					Provisional Liquidator,

					Examiner,

					Personal Insolvency Practitioner,

					Insolvency Service,ΕΛΛΑΔΑ


					Ο σύνδικος,

					Ο εισηγητής,

					Η επιτροπή των πιστωτών,

					Ο ειδικός εκκαθαριστής,ESPAÑA


					Administrador concursal,

					Mediador concursal,FRANCE


					Mandataire judiciaire,

					Liquidateur,

					Administrateur judiciaire,

					Commissaire à l‘exécution du plan,HRVATSKA


					Stečajni upravitelj,

					Privremeni stečajni upravitelj,

					Stečajni povjerenik,

					Povjerenik,

					Izvanredni povjerenik,ITALIA


					Curatore,

					Commissario giudiziale,

					Commissario straordinario,

					Commissario liquidatore,

					Liquidatore giudiziale,

					Professionista nominato dal Tribunale,

					Organismo di composizione della crisi nella procedura di composizione della crisi da sovraindebitamento del consumatore,

					Liquidatore,ΚΥΠΡΟΣ


					Εκκαθαριστής και Προσωρινός Εκκαθαριστής,

					Επίσημος Παραλήπτης,

					Διαχειριστής της Πτώχευσης,LATVIJA


					Maksātnespējas procesa administrators,

					Tiesiskās aizsardzības procesa uzraugošā persona,LIETUVA


					Bankroto administratorius,

					Restruktūrizavimo administratorius,LUXEMBOURG


					Le curateur,

					Le commissaire,

					Le liquidateur,

					Le conseil de gérance de la section d‘assainissement du notariat,

					Le liquidateur dans le cadre du surendettement,MAGYARORSZÁG


					Vagyonfelügyelő,

					Felszámoló,MALTA


					Amministratur Proviżorju,

					Riċevitur Uffiċjali,

					Stralċjarju,

					Manager Speċjali,

					Kuraturi f‘każ ta‘ proċeduri ta‘ falliment,

					Kontrolur Speċjali,NEDERLAND


					De curator in het faillissement,

					De bewindvoerder in de surséance van betaling,

					De bewindvoerder in de schuldsaneringsregeling natuurlijke personen,ÖSTERREICH


					Masseverwalter,

					Sanierungsverwalter,

					Ausgleichsverwalter,

					Besonderer Verwalter,

					Einstweiliger Verwalter,

					Sachwalter,

					Treuhänder,

					Insolvenzgericht,

					Konkursgericht,POLSKA


					Syndyk,

					Nadzorca sądowy,

					Zarządca,

					Nadzorca układu,

					Tymczasowy nadzorca sądowy,

					Tymczasowy zarządca,

					Zarządca przymusowy,PORTUGAL


					Administrador da insolvência,

					Administrador judicial provisório,ROMÂNIA


					Practician în insolvență,

					Administrator concordatar,

					Administrator judiciar,

					Lichidator judiciar,SLOVENIJA


					Upravitelj,SLOVENSKO


					Predbežný správca,

					Správca,SUOMI/FINLAND


					Pesänhoitaja/boförvaltare,

					Selvittäjä/utredare,SVERIGE


					Förvaltare,

					Rekonstruktör,UNITED KINGDOM


					Liquidator,

					Supervisor of a voluntary arrangement,

					Administrator,

					Official Receiver,

					Trustee,

					Provisional Liquidator,

					Interim Receiver,

					Judicial factor.
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			BELGIQUE/BELGIË

			
					De curator/Le curateur

					De gedelegeerd rechter/Le juge-délégué

					De gerechtsmandataris/Le mandataire de justice

					De schuldbemiddelaar/Le médiateur de dettes

					De vereffenaar/Le liquidateur

					De voorlopige bewindvoerder/L’administrateur provisoireБЪЛГАРИЯ


					Назначен предварително временен синдик

					Временен синдик

					(Постоянен) синдик

					Служебен синдикČESKÁ REPUBLIKA


					Insolvenční správce

					Předběžný insolvenční správce

					Oddělený insolvenční správce

					Zvláštní insolvenční správce

					Zástupce insolvenčního správceDEUTSCHLAND


					Konkursverwalter

					Vergleichsverwalter

					Sachwalter (nach der Vergleichsordnung)

					Verwalter

					Insolvenzverwalter

					Sachwalter (nach der Insolvenzordnung)

					Treuhänder

					Vorläufiger InsolvenzverwalterEESTI


					Pankrotihaldur

					Ajutine pankrotihaldur

					UsaldusisikÉIRE/IRELAND


					Liquidator

					Official Assignee

					Trustee in bankruptcy

					Provisional Liquidator

					Examiner

					Personal Insolvency Practitioner

					Insolvency ServiceΕΛΛΑΔΑ


					Ο σύνδικος

					Ο εισηγητής

					Η επιτροπή των πιστωτών

					Ο ειδικός εκκαθαριστήςESPAÑA


					Administradores concursalesFRANCE


					Mandataire judiciaire

					Liquidateur

					Administrateur judiciaire

					Commissaire à l’exécution du planHRVATSKA


					Stečajni upravitelj

					Privremeni stečajni upravitelj

					Stečajni povjerenik

					PovjerenikITALIA


					Curatore

					Commissario giudiziale

					Commissario straordinario

					Commissario liquidatore

					Liquidatore giudizialeΚΥΠΡΟΣ


					Εκκαθαριστής και Προσωρινός Εκκαθαριστής

					Επίσημος Παραλήπτης

					Διαχειριστής της ΠτώχευσηςLATVIJA


					Maksātnespējas procesa administratorsLIETUVA


					Bankroto administratorius

					Restruktūrizavimo administratoriusLUXEMBOURG


					Le curateur

					Le commissaire

					Le liquidateur

					Le conseil de gérance de la section d’assainissement du notariat

					Le liquidateur dans le cadre du surendettementMAGYARORSZÁG


					Vagyonfelügyelő

					FelszámolóMALTA


					Amministratur Proviżorju

					Riċevitur Uffiċjali

					Stralċjarju

					Manager Speċjali

					Kuraturi f’każ ta’ proċeduri ta’ fallimentNEDERLAND


					De curator in het faillissement

					De bewindvoerder in de surséance van betaling

					De bewindvoerder in de schuldsaneringsregeling natuurlijke personenÖSTERREICH


					Masseverwalter

					Sanierungsverwalter

					Ausgleichsverwalter

					Besonderer Verwalter

					Einstweiliger Verwalter

					Sachwalter

					Treuhänder

					Insolvenzgericht

					KonkursgerichtPOLSKA


					Syndyk

					Nadzorca sądowy

					Zarządca

					Nadzorca układu

					Tymczasowy nadzorca sądowy

					Tymczasowy zarządca

					Zarządca przymusowyPORTUGAL


					Administrador de insolvência

					Administrador judicial provisórioROMÂNIA


					Practician în insolvență

					Administrator judiciar

					LichidatorSLOVENIJA


					Upravitelj prisilne poravnave

					Stečajni upravitelj

					Sodišče, pristojno za postopek prisilne poravnave

					Sodišče, pristojno za stečajni postopekSLOVENSKO


					Predbežný správca

					SprávcaSUOMI/FINLAND


					Pesänhoitaja/boförvaltare

					Selvittäjä/utredareSVERIGE


					Förvaltare

					RekonstruktörUNITED KINGDOM


					Liquidator

					Supervisor of a voluntary arrangement

					Administrator

					Official Receiver

					Trustee

					Provisional Liquidator

					Judicial factor

			

		

	
		
			List of Abbreviations

			
				
					
					
				
				
					
							
							ABA

						
							
							American Bar Association

						
					

					
							
							ABI

						
							
							American Bankruptcy Institute

						
					

					
							
							AG 

						
							
							Joint-stock company (= Aktiengesellschaft); Local Court (= Amtsgericht)

						
					

					
							
							AIRA

						
							
							Association of Insolvency & Restructuring Advisors

						
					

					
							
							ALI

						
							
							American Law Institute

						
					

					
							
							BC

						
							
							Bankruptcy Code (U. S.)

						
					

					
							
							BGB

						
							
							Civil Code (= Bürgerliches Gesetzbuch)

						
					

					
							
							BGBl.

						
							
							Federal Law Gazette (= Bundesgesetzblatt)

						
					

					
							
							BGH

						
							
							Federal Court of Justice (= Bundesgerichtshof)

						
					

					
							
							BMJV

						
							
							Federal Ministry of Justice (= Bundesministerium der Justiz und für Verbraucherschutz)

						
					

					
							
							BRAO

						
							
							Federal Lawyers Act (= Bundesrechtsanwaltsordnung)

						
					

					
							
							BT-Drucks.

						
							
							Printed matter by the German Bundestag (= Bundestagsdrucksache)

						
					

					
							
							CEO

						
							
							Chief Executive Officer

						
					

					
							
							cf. 

						
							
							compare

						
					

					
							
							CJEU 

						
							
							Court of Justice of the European Union

						
					

					
							
							COMI

						
							
							Center of Main Interest

						
					

					
							
							CRO

						
							
							Chief Restructuring Officer

						
					

					
							
							DAV 

						
							
							German Lawyers’ Association (= Deutscher Anwaltverein)

						
					

					
							
							DRD

						
							
							Discharge of residual debt

						
					

					
							
							DStV

						
							
							German Association of Tax Advisors (Deutscher Steuerberaterverband)

						
					

					
							
							e.g. 

						
							
							exempli gratia (= for example)

						
					

					
							
							e.V.

						
							
							Registered association (eingetragener Verein)

						
					

					
							
							ECB

						
							
							European Central Bank

						
					

					
							
							ECJ 

						
							
							European Court of Justice

						
					

					
							
							ed.

						
							
							edition

						
					

					
							
							EGInsO 

						
							
							Introductory Act to the Insolvency Code (= Einführungsgesetz zur Insolvenzordnung)

						
					

					
							
							EIR 

						
							
							European Insolvency Regulation

						
					

					
							
							ESUG 

						
							
							Act for the Further Facilitation of the Restructuring of Companies (= Gesetz zur weiteren Erleichterung der Sanierung von Unternehmen)

						
					

					
							
							et al. 

						
							
							et alii (= and others)

						
					

					
							
							et seq. 

						
							
							et sequentes (= and the following)

						
					

					
							
							etc. 

						
							
							et cetera (= and so on)

						
					

					
							
							EU 

						
							
							European Union

						
					

					
							
							EUR 

						
							
							Euro

						
					

					
							
							GG

						
							
							German Constitution (= Grundgesetz) 

						
					

					
							
							GmbH 

						
							
							Limited liability company (= Gesellschaft mit beschränkter Haftung)

						
					

					
							
							GmbHG 

						
							
							Limited Liability Company Act (= GmbH-Gesetz)

						
					

					
							
							HGB 

						
							
							Commercial Code (= Handelsgesetzbuch)

						
					

					
							
							i.e. 

						
							
							id est (= that is)

						
					

					
							
							IBA 

						
							
							International Bar Association

						
					

					
							
							IDW

						
							
							German Institute of Public Auditors (= Institut der Wirtschaftsprüfer)

						
					

					
							
							IFPPC

						
							
							Institut Français des Praticiens des Procédures Collectives

						
					

					
							
							InsO 

						
							
							Insolvency Code (= Insolvenzordnung)

						
					

					
							
							INSOL 

						
							
							International Association of Restructuring, Insolvency & Bankruptcy Professionals

						
					

					
							
							InsVV

						
							
							Insolvency Administrator Compensation Ordinance (= Insolvenzrechtliche ­Vergütungsordnung)

						
					

					
							
							IPRspr.

						
							
							Journal for German case law in the field of private international law (= Die deutsche Rechtsprechung auf dem Gebiete des Internationalen Privatrechts)

						
					

					
							
							IWIRC

						
							
							International Women’s Insolvency & Restructuring Confederation

						
					

					
							
							KO

						
							
							Bankruptcy Code (= Konkursordnung)

						
					

					
							
							LL.B.

						
							
							Bachelor of Laws

						
					

					
							
							LL.M.

						
							
							Master of Laws

						
					

					
							
							LG

						
							
							Regional Court (= Landgericht)

						
					

					
							
							LLP

						
							
							Limited liability partnership

						
					

					
							
							M&A

						
							
							Mergers & Acquisitions

						
					

					
							
							n. a.

						
							
							not available

						
					

					
							
							NABT

						
							
							National Association of Bankruptcy Trustees

						
					

					
							
							NBC

						
							
							National Bankruptcy Conference

						
					

					
							
							NCBJ

						
							
							National Conference of Bankruptcy Judges

						
					

					
							
							NZI

						
							
							New Journal for Insolvency and Restructuring Law (= Neue Zeitschrift für das Recht der Insolvenz und Sanierung)

						
					

					
							
							OHG 

						
							
							General commercial partnership (= Offene Handelsgesellschaft)

						
					

					
							
							OLG

						
							
							Higher Regional Court (= Oberlandesgericht)

						
					

					
							
							p.

						
							
							page

						
					

					
							
							p.a.

						
							
							per anno (= per year)

						
					

					
							
							para. 

						
							
							paragraph

						
					

					
							
							pp.

						
							
							pages

						
					

					
							
							Q&A

						
							
							Questions and Answers

						
					

					
							
							sec.

						
							
							section

						
					

					
							
							sent.

						
							
							sentence

						
					

					
							
							SMEs

						
							
							Small and medium-sized enterprises (= Mittelständische Unternehmen)

						
					

					
							
							SoA

						
							
							Scheme of Arrangement

						
					

					
							
							ss.

						
							
							sections

						
					

					
							
							TEU

						
							
							Treaty on European Union 

						
					

					
							
							TFEU

						
							
							Treaty on the Functioning of the European Union

						
					

					
							
							TMA

						
							
							Turnaround Management Association

						
					

					
							
							UK

						
							
							United Kingdom

						
					

					
							
							UNCITRAL

						
							
							United Nations Commission on International Trade Law

						
					

					
							
							VID

						
							
							German Association of Insolvency Practitioners (= Verband Insolvenzverwalter Deutschlands e. V.)

						
					

					
							
							ZInsO

						
							
							Insolvency Law Journal (= Zeitschrift für das gesamte Insolvenzrecht)

						
					

					
							
							ZPO

						
							
							Code of Civil Procedure (= Zivilprozessordnung)

						
					

					
							
							ZVI

						
							
							Journal for Consumer and Personal Insolvency Law (= Zeitschrift für Verbraucher- und Privat-Insolvenzrecht)

						
					

					
							
							
					

				
			

		

		

			Contact:  

			Ronja Erb

			Eisenbahnstraße 19–23

			D-77855 Achern

			Germany

			Telephone: +49 151 14634678

			Email: RErb@schultze-braun.de
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Early identification of crises, sect.1 (1) sent. 1 and (2) StaRUG: Managers continuously keep track of developments that may jeopardise the con-
tinued existence of the business (tools for early identification of crises, notification and warning obligations, sect. 101 et seq. StaRUG).

v

If they identify such developments, then:
= they take counter-measures, sect.1 (1) sent. 2, sub-clause 1 StaRUG,

= report without delay to the bodies appointed to supervise the management board, sect.1 (1) sent. 2, sub-clause 2 StaRUG, and
= solicit the involvement of other bodies, sect. 1 (1) sent. 3 StaRUG.

Application for Rehabilitation mediation (3 months + 3 additional months
commencement of

e Sam— if necessary), sect. 94 et seq. StaRUG

dings (sect.13and

18 InsO) . +

’ Possible appointment of a rehabilitation mediator, sect. 95 StaRUG F --
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proceedings Debtor notifies restructuring court about the restructuring project, sect. 31in e
(sect. 270 et seq. conj. with sect. 30 StaRUG case,
InsO) (substantive jurisdiction: sect. 34 StaRUG; local jurisdiction: sect. 35 to 37 StaRUG) ;i;;jé etseq.
Consequence: The obligation to apply for commencement of insolvency

-oras proceedings under sect. 11 InsO is suspended.
insolvency plan
procedure ) I
(sect. 217 et seq. Ability to make use of tools of the stabilisation and restructuring framework pursu- Possible appointment of a re- |
InsO) ant to sect. 29 StaRUG (see also: www.bmjv.bund.de) structuring practitioner

= on application of the
debtor, sect. 77 StaRUG

= ex officio, sect. 73 et seq.
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[ stabilisation Plan
(sect.29 (2) confirmation
No. 3 in conj. (sect.29 (2)
with sect. 49 et No. 4 StaRUG)

seq. StaRUG)

Court-super-
vised plan vo-
ting (sect. 29 (2)
No.1StaRUG)

Preliminary
review
(sect.29 (2)
No. 2 StaRUG)

Restructuring plan
= Requirements, sect. 5 to 16 StaRUG
= Legal relationships capable of being modified, sect. 2 StaRUG
= Possible employee involvement, sect. 92 StaRUG

In the event of occurrence of illiquidity
or overindebtedness: Notification of the
restructuring court, sect. 42 StaRUG
0 (lodging of an application for com-
mencement of insolvency proceedings
replaces notification, sect. 42 (2) StaRUG)

Plan offer, sect. 17 StaRUG

v

Negotiation with parties affected by the plan

I—I—I

Out-of-court plan acceptance (sect. 17 et seq. StaRUG)
= Possible discussion meeting, sect. 21 StaRUG
= Possible voting meeting, sect. 20 StaRUG

(voting rights: sect. 24 StaRUG; required majorities: sect. 25 et seq.
StaRUG; minority protection: sect. 64 StaRUG; cram-down/limited
priority rule: sect. 26 et seq. StaRUG)

Court-supervised plan acceptance (sect. 45 et seq. StaRUG)
= Possible preliminary review, sect. 46 to 48 StaRUG
= Possible discussion meeting, sect. 45 StaRUG

= Possible voting meeting, sect. 45 StaRUG

(voting rights: sect. 24 StaRUG; required majorities: sect. 25 et seq.
StaRUG; minority protection: sect. 64 StaRUG; cram-down: sect. 26
et seq. StaRUG)

Plan accepted ‘ \ Plan rejected

Plan accepted ‘ { Plan rejected

Possible application for court confir-
mation (sect. 60 StaRUG), possibly
preceded by hearing of the parties
affected by the plan (sect. 61 StaRUG)

Plan confirmed:
= Effects of the confirmed plan and plan monitoring, sect. 67 et seq. StaRUG

= Planimplementation

Confirmation refused, ‘ Immediate appeal
sect. 63 StaRUG ‘ (sect. 66 StaRUG)
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